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SECTION

3

Types of Contracts

The selection of contract type is one of the single most important
decisions that the procurement specialist will make in the acquisition
process. A properly selected contracting method will work in the
interests of the procuring agency to provide a product or service that
meets the a g e n meedssat a reasonable price without undue risks to
the contractor and without excessive contract administration costs and
contractor claims. A contracting method poorly suited to the complexity
of the requirement may shift greater risk to the procuring agency that
could result in less than desirable project outcomes.

When procuring property and services under a Federal award, a State must
follow the same policies and procedures it uses for procurements funded
with non- Federal monies. See 2 C.F.R. § 200.317. Non-state recipients
and subrecipients must use their own procurement procedures, which
reflect applicable state and local laws and regulations. See 2 C.F.R. §
200.318. Regardless ofar e ¢ i psdtatus (i.€.,sstate or non-state entity),
all FTA funded procurements must comply with applicable Federal laws
and regulations. Some of those laws and regulations will affect the third
party contract for providing the property or services and may even
determine which entities may qualify as a third party contractor. Other laws
and regulations will affect the nature of the property or services to be
acquired or the terms under which the property or services must be
acquired.

3.1 General Federal Requirements

In order to useFTAassistancéo supportthe acquisition ofproperty

or servicesa recipient must complwith all applicabl€&ederalawsand
regulationsGeneralrequirements applicabl® all FTAfundedprojectsmay
be foundat 2 C.F.Rpart 200 (particularly,8§8200.317326).Additionally,

F T ATéisd Party ContractingCircular 4220.1Fsetsforth the particular
provisionsthat applyto each federally funded contralby type of project
and contracting method use{Caution:When consulting=TA Circular
4220.1Frecipients and vendors should be mindht there are statutory
andregulatoryrequirementsthat maynot be reflectedin the current version
of the circular.When this occurs,the current federallaw or regulations

superseddhe circular.)




The receipt of Federal funds requires recipients to comply with certain Federal statutes and
regulations. A recipient may not use FTA assistance to support acquisitions that do not
comply with the applicable Federal requirements.

Therefore, it is important for recipients to know whether FTA funds will be used for the
contract or the project. Once a recipient decides to use federal funds for a project, all
contracts entered into in support of that project must comply with FTA requirements, even if
the individual contract is to be funded with only local funds

First and foremost, each recipient must establish whether the products and services to be
acquired are eligible for FTA assistance under Federal law. Most Federal transit laws are
codified at 49 Chapter 53, as amended by the Fixing America8@ Surface Transportation
(FAST) Act, Public Law 114-94, December 4, 2015. The procurement of eligible goods and
services must with 49 U.S.C. 88 5323 and 5325, section 3019 (Innovative Procurement) in the
FAST Act, 2 C.F.R. part 200 (Uniform Guidance or Super Circular), and FTA Circular 4220.1F
(Third Party Procurement).

Once the recipient has established the need and eligibility for the products or services to
be acquired, the recipient must then determine which Federal requirements apply and
whether the recipient is able to comply with those

requirements. Compliance with Federal requirements is a condition of receipt of Federal
funds. Failure to comply with the applicable third party contracting provisions may cause the
recipient to be in default of its grant agreement with FTA that could result in the loss of project
funds.

If a recipient is unable to comply with all or some of the applicable requirements, the recipient
has several options:

A Apply to FTA for a waiver i FTA reserves the right to waive any third
party contracting provision to the extent permitted by Federal law or
regulation;

A Propose to FTA alternative methods for complying with applicable
Federal statute and regulation; or

A Proceed with the procurement and finance entirely with non-Federal
funding sources.

Appendix A of this Manual contains 26 model contract clauses that are either federally
required or are suggested model clauses that a recipient may include in a contract. Many of
the required clauses come directly from requirements in various sections of the Code of
Federal Regulations (C.F.R.), which is published by executive departments of the Federal
government. The most common requirements for FTA recipients come from various parts of
Titles 2 and 49 of the C.F.R. Where clauses are not mandated by an executive
department, they are frequently modeled after clauses in the Federal Acquisition
Regulations (FAR), which are applicable to those executive departments. Even though the


https://www.fhwa.dot.gov/fastact/legislation.cfm

FAR does not apply to FTA funded procurements, one advantage of using FAR clauses in the
absence of a specific requirement imposed upon a transit agency is that a body of Federal
law has been developed that interprets those clauses.

A State, local jurisdiction, or transit agency also may have enacted a procurement code or
body of regulations that establishes specific clauses that must be used by a recipient in its
contract documents. As discussed in the introduction to this section, each State and non-
state recipient must follow their respective state and local procurement procedures in
conjunction with the federally- mandated statutes and regulations that are codified in the
model clauses contained in Appendix A. Many of the Federal, state and locally-mandated
clauses may be suitable for incorporating by reference into each contract, particularly if they
are published in a Federal, State, or local statute, code, or ordinance, or in an official
regulation such as the C.F.R. Recipients are advised to check with their legal counsel on
what clauses can and cannot be incorporated by reference and the manner in which they may
be incorporated.

F T Athisd party contracting requirements apply in varying degrees to the following types
of contracts.

3.1.1 CapitaContractfor equipmensupplieandservicesncludingonstruction
androllingstocki FTA third party contracting requirements apply to
all capital contracts that are part of an FTA funded project. All
activities related to a Federal undertaking will be identified as the
Federal project, and local funds used to match Federal grants
may only be spent on eligible activities and in accordance with
F T Atbisl party contracting requirements. Re c i p icapitalt 0 s
projects that are unrelated to an FTA assisted capital project and
that the recipient can demonstrate are entirely financed without
FTA assistance or other Federal funds will not require application
of F T Atbisl party contracting requirements.

3.1.2 Preventidaintenanc€ontracts Third party contracts for preventive
maintenance are eligible for FTA capital assistance,a n d | ,
therefore, F T Athisl party contracting requirements apply to
those contracts when financed with FTA assistance. If a recipient
uses its FTA assistance to support specific preventive
maintenance contracts that are separate and distinct from its
other maintenance or operations contracts, and
if, through its accounting procedures, a recipient can allocate and
trace all its Federal assistance for capital preventive maintenance
to those separate and distinct preventive maintenance contracts,
this circular applies only to those specific FTA assisted contracts.
If, however, the recipient applies its Federal capital assistance for
preventive maintenance as a percentage of its total maintenance
costs, and the recipient cannot allocate all of its Federal
assistance for capital maintenance to specific preventive
maintenance contracts that are separate and distinct from its other
maintenance or operations contracts, this circular applies to all
ther e c i pprevantivédnsaintenance contracts, even if specific
maintenance or operations contracts were financed wholly without



FTA assistance.

3.1.3 Operation€ontract® FTA third party contracting requirements
apply to all operating contracts financed with FTA assistance.
However, third party contracting requirements will not apply to
operations contracts that recipients finance entirely without FTA
assistance.

3.14 Revenu€ontract$ A revenue contract is a contract in which the
recipient provides access to public transportation assets for the
primary purpose of either producing revenues in connection with
an activity related to public transportation or creating business
opportunities with the use of FTA assisted property. For example,
recipients typically lease transit property for retail services and
advertising purposes.

The recipient has broad latitude in determining the extent and type
of competition appropriate for a particular revenue contract.
Nevertheless, to ensure fair and equal access to FTA assisted
property and to

maximize revenue derived from such property, the recipient
should, to the maximum extent practicable, conduct its revenue
contracting as follows:

A LimitedContracOpportunities If there are several potential
competitors for a limited opportunity (such as advertising space
on the side of a bus), then the recipient should use a
competitive process to permit interested parties an equal
chance to obtain that limited opportunity.

A OpenContracOpportunitiet If, however, one party seeks access
to a public transportation asset (such as a utility that might
seek cable access in a subway system), and the recipient is
willing and able to provide contracts or licenses to other
parties similarly situated (since there is room for a substantial
number of such cables without interfering with transit
operations), then competition would not be necessary because
the opportunity to obtain contracts or licenses is opento all
similarparties.

3.15 LegahndAssociateServices FTA third party contracting
requirements apply to the procurement of legal and associated
services, such as paralegals, investigators, expert witnesses,
etc. that are paid for with FTA funds. Such services are to be
procured competitively as with other types of FTA funded
service agreements. There may be cases, however, where the
recipient has pending litigation that might be jeopardized by
advertising the procurement beforehand. In such cases, the
recipient may have valid grounds for limiting the competition to
the degree of not publicly advertising the procurement or
proceeding with a sole source procurement if warranted. If the
recipient determines a sole source procurement is warranted,
F T Atbisl party contract standards for sole source awards,
including documentation, apply. FTA third party contracting



3.16

3.1.7

3.18

requirements would not apply if the legal and associated
services are funded entirely with local funding sources.

Employmen€ontractd§ These are contracts with individuals that
result in those individuals becoming i e mp | o ¢f ¢he agéncy.
These are not it hpantycc o nt r a c t tbedmeaming df FTA
Circular 4220.1F,

and thus the requirements of that Circular do not apply to
employment contracts. Thetermfi e mp | o ¢ ma h tdaes notd
refer to a contract that retains a consultant to perform temporary
services for the agency. The individual retained on these
consultant-services contracts remains an independent contractor
and does not become an employee of the agency; thus these
contractsarenoti e mpl ogmeht act s, 0

and they are subject to the requirements of FTA Circular 4220.1F.

ReaEstateContract$ FTA third party contracting requirements do

not apply to acquisitions of real property. Purchases of land and
any existing buildings and structures on that land are generally
beyond the scope of Circular 4220.1F (and any successor
circular). Real property acquisition, use and disposal is also
covered by FTA Circular 5010.1D;

49 C.F.R. part 200; 49 C.F.R. part 24 Subpart B; and by the FTA
Master Agreement. The third party contracting provisions of this
circular, however, do apply to FTA assisted construction of
buildings, structures, or appurtenances that were not on land to
be used for the project when that land was acquired. F T Athisd
party contracting provisions do apply to any alteration or repair to
buildings or structures existing on that land when that land was
acquired or made available for the FTA assisted project.

Restrictedr Prohibite@ype®of Contract® The followingcontracttypes
are restricted or prohibited:

A CostPlusa Percentagef CostandPercentagef ConstructioBos
Prohibited Federal law prohibits the use of cost plus a
percentage of cost (CPPC) and percentage of construction cost
methods of contracting, and, therefore, FTA may not grant
waivers for use of these contracting methods. See 2 C.F.R. §
200.323(d). Recipients must not only avoid using this type of
contract, they must also insert clauses in their cost-type
contracts (i.e., those where the contractor is reimbursed for the
allowable costs incurred in performance of the contract) that
prohibit their prime contractors from using CPPC subcontracts.
Care must be taken to avoid any kind of agreement whereby the
cont r ac wauld besncréaseel automatically with increases
in a particular cost element. Generally, any contractual
arrangement whereby the contractor is assured of greater profits
by incurring additional costs will be held illegal. The obvious
problem with this form of contract is that profits increase in
proportion to dollars spent thereby providing a positive incentive



to inefficiency.

ATimeandMaterial& Restrictedl Recipients are permitted to use
time and materials contracts only: (1) after determining that no
other type of contract is suitable; and (2) if the contract
specifies a ceiling price that the contractor will not exceed
except at its own risk. (See 2 C.F.R. Section 300.318(j)) The
reason this type of contract is the least preferable of all
allowable types is that it creates a disincentive for the
contractor to complete the contract in a timely manner. Since
each labor hour expended carries with it a profit (and a
predetermined overhead charge) built into the fixed hourly rate,
the contractor is motivated to work as many hours as possible.
There is no incentive to complete the contract quickly and
minimize total costs to the buyer, which is why FTA restricts its
use by recipients on FTA funded contracts. Per the Uniform
Guidance,

A CosPlusFixedeé Restricted Recipients may need a contract for
projects where the requirement can only be defined over a period
of time. Such contracts are also known as on-call contracts, task
order contracts, or Indefinite Delivery Indefinite Quantity (IDIQ)
contracts and may be priced either on a firm fixed price or cost-
plus- fixed-fee (CPFF) basis, depending on the nature of the
work and the uncertainties and risks of performance. See FTA
Circular 4220.1F, Ch. V-7a(2) for a description of IDIQ contracts.
FTA discourages the use of CPFF exceptwhentheAuncer t ai nt i
involved in contract performance do not permit costs to be
estimated with sufficient accuracy to use any type of fixed price
c 0 nt rSeeHTA Gircular 4220.1F, Chapter VI-2.c (1) (b). If a
CPFF basis is taken, the initial award should include a
commitment from the contractor on rates the contractor will use
in pricing each individual task. The procedure should provide for
the negotiation of fully burdened rates for each category of labor
that the contractor expects to need over the course of the
contract prior to the basic contract award. These rates will be
fixed for the life of the contract and applied to each task order, as
applicable. For examples of procurement practices related to
IDIQ/on-call/task order contracts using CPFF, see Appendix B,
Section B-3.4.

The two most significant types of procurement actions where specific
Federal third party contracting requirements apply, construction and
rolling stock, are discussed in detail below.



3.2 Construction Contracts

Construction contracting presents a unique set of challenges for transit agencies. In

recent years the trend in the industry has been away from the traditional design-bid-build
delivery method to a variety of alternative project delivery methods. Project delivery

method is a term used to refer to all the contractual relationships, roles, and

responsibilities of the entities involved in a project. Among them, the Construction
Manager/General Contractor (CM/

GC) or Construction Management at Risk (CMR) approach is perhaps the most innovative
method, but it also can be challenging for transit agencies to manage. While the traditional
design-bid-build delivery method still remains the most common method used by FTA
recipients and for some recipients, it is the only project delivery method available, state laws
are changing rapidly to allow for use of alternative methods of project delivery to save money
and time.

Although FTA does not require the use of any particular project delivery method on FTA
funded construction projects, it does require its recipients to justify any innovative approach
that they use in order to ensure that the recipient has the legal authority under state law to
proceed with the proposed alternative delivery method and to ensure risk is carefully
managed so as not to negatively impacta p r o j scope,&chedule, and budget.

The construction project delivery methods, described in Sections 3.2.1 through

3.2.5 below, are representative of the most common delivery methods used by FTA
recipients, but by no means is this list exhaustive. Recipients using other project delivery
systems are encouraged to discuss their approach with FTA before moving ahead with their
procurements. See Appendix B, Section B-3.2, for practices in evaluating or documenting
project delivery methods.

After selecting a construction project delivery method, recipients are encouraged to
incorporate certain analyses, such as Value Engineering, into the development and
execution of their construction contracts.

3.2.1 DesigmidBuild[DBB)Y DBB refers to the traditional
construction project delivery method under which a recipient
commissions an architect or engineer to prepare drawings
and specifications under
a design services contract and separately contracts for
construction by engaging the services of a contractor through
sealed bidding (e.g.,) invitation for bid or competitive
negotiations) to construct the project. The owner/recipient is
responsible for the details of the design and warrants the
quality of the construction design documents to the
construction contractor.

A Advantage$ A major advantage of the DBB sequential approach
is that complex or one- of-a-kind projects can be thoroughly
planned and thought through before construction begins. This
approach produces,



in the design phase of the project, the most accurate estimate
of final project costs. If problems are encountered with design
aspects for the later stages of the project, the earlier design
features or phases can be modified before any construction
work has been done, thus

avoiding construction contractor claims and delays. Another
advantage is that the agency has a fixed price to complete the
project before construction begins. This may facilitate the
process for obtaining the necessary financing and project
approvals. Overall management of the project also may be
simplified by this approach.

A Disadvantag&sDBB projects require a longer time to complete
than design-build or other more innovative project delivery
methods. The recipient assumes the design/construction
integration risk. And since time pressures are often the most
intense issues confronting an agency, the sequential method may
not be feasible. Alternative contracting approaches have arisen
to shorten the project completion time. These include phased
design and construction ( fi ftarsat ¢ k whitlgodten ,involves the
use of a construction manager, and turnkey (design-build)
contracting.

3.2.2 DesigmuildDB)i The DB procurement method consists of
contracting for design and construction simultaneously with
contract award to a single contractor, consortium, joint venture,
team, or partnership that will be responsible for boththepr oj ect 6 s
design and construction. F T Adénabling legislation expressly
authorizes the use of FTA capital assistance to support design-
build projects i1 a f thegecipient complies with Government
requi r e48&.8.€.s85325(d)(2). This method typically uses
a request for qualifications (RFQ)/request for proposals (RFP)

procedures rather than the DBB IFB or competitive negotiations
method.

A Advantagés Design-build procurements provide for better risk
allocation and management for the owner, particularly with
respect to reducing the size and frequency of change orders.
Specifically, the risk for errors and omissions in the plans is
transferred from the owner to the DB contractor. Having a single
point of accountability for design and construction helps the
owner avoid a situation in which the designer and constructor
are blaming each other for changes in the cost or schedule for
the project

A Disadvantagés Because the owner transfers responsibility for all
design and construction in the DB contract, the owner also loses
the ability to foster competition between design sub-consultants
and construction trade subcontractors. Also, since the contract is
awarded before the design is complete, DB can create an
unfavorable risk environment for subcontractors whose cost
estimating systems lack the sophistication to price work without
completed construction documents.
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3.2.3 Construction Manager/Geneatractor (CM/GC) or Construction
Manager at Risk (CMREM/GC or CMR is a project delivery
system in which an owner contracts with a construction manager
based on qualifications, experience, fees for management
services, and target construction price, to manage and construct
a project within a guaranteed maximum price (GMP). The
construction manager acts as a consultant to the owner in the
development and design phases and as the general contractor
during the construction phase. Usually there is a self-perform
requirement by the CM/GC as well. (For examples of different
practices related to the self-perform requirement, see Appendix
B, Section B-3.2.) CM/GC contracting, like any other project
delivery method (DBB, DB, etc.) is one of several methods that
can be employed successfully in the proper circumstances, and,
as with any method, effective implementation during
construction is a key to success.

A AdvantagésWith the CM/GC or CMR delivery method, the
contractor acts as the consultant in the design process
thereby having an opportunity to offer new innovations, best
practices, and opportunities to reduce cost and schedule
risks based on years of proven experience in doing the actual
work. This delivery method allows the project owner to
employ new innovations, assist in
the design process, and make informed decisions regarding
cost and schedule. The CM/GC or CMR method encourages
both the contractor and project owner to look at all options
including using
innovative techniques or approaches that reduce time and cost.
The project owner is also able to better understand the risks
associated with the project and explore the feasibility of
mitigation options with the contractor. The contractor is able to
review the design early on in the project development phase and
provide feedback to the owner, answer design questions and
provide changes. By including the contractor early in the design
stage, the designer can produce better designs that reduce
issues in construction thereby preventing or minimizing change
orders that can lead to project overruns.

Further, the CM/GC process allows the contractor to begin
planning the construction schedule during the design phase,
thus allowing

the team to view how construction will impact traffic and adjust
the construction schedule accordingly to minimize traffic impacts.
Typically, CM/GC or CMR contracts contain a provision that
establishes a Guaranteed Maximum Price (GMP), above which
the owner is not liable for additional payment.

ADisadvantages CM/GC contracting is a relatively new
technique for public transportation projects and the
contracting method is not necessarily well understood by that
construction community.
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3.2.4

3.25

Recipients that implemented CM/GC contracts as a means to
address limited staff resources and management capacity were
generally less successful than other recipients. It does not appear
that the CM/ GC method reduces the requirement for qualified
recipient staff to manage the design or construction processes. In
fact, the CM/GC

method places additional demands on staff during the design
process to facilitate the required coordination between the

design team and the CM/GC and to resolve differences

regarding the appropriate design solutions to implement. Use of
the CM/GC project delivery

strategy does not guarantee that the objectives that led to its
selection by the recipient will be met and that the contract will be
completed successfully.

DesigBuildOperateandMaintailDBOM) A delivery system in
which one single entity performs the design and construction of
a project, operates the project, and, if desired by the owner, also
contracts

to maintain the project for a specified period of time all under
one contract.

A Advantagés This delivery method integrates design,
construction, operations, and maintenance under one
contract, thereby providing faster project delivery and better
life-cycle costs.

A Disadvantagé@sThis delivery method requires a longer, more
costly and involved procurement process.

JoinDevelopmerit A project delivery system in which a private
entity or developer takes a part in financing a construction project
in return for monetary compensation. The project is a transit
capital project that integrally relates to, and often co-locates with
commercial, residential, mixed-use or other non-transit
development. Joint development may include partnerships for
public or private development associated

with any mode of the transit system that is being improved
through new construction, renovation, or extension. Joint
development may also include intermodal facilities, intercity bus
and rail facilities, transit malls, or historic transportation facilities.
A joint development project, awarded with FTA federal
assistance, must satisfy the eligibility criteria of 49 U.S.C. §
5302(3) (G) and as described in FTA Circular 7050.1,

Guidance on Joint Development. Please refer to that FTA
Circular for further information if seeking to pursue a joint
development with federallyassistegroperty.

A AdvantagesJloint Development projects typically expedite
completion of the project as compared against conventional
project delivery methods. By joining forces with another public
or private entity,
the owner has an opportunity to generate cost savings and
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improve quality of output and system performance. Joint
Development projects typically benefit from the use of innovative
materials and management
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techniques, substitution of private resources and personnel for
public resources, access to new sources of private capital,
greater risk sharingandmutualrewards.

A DisadvantagésJoint Development projects may be difficult to
get off the ground, as their success depends a great deal on
economic uncertainties and they may require a major
cultural shift withina r e ¢ i p drgamizatidrs Joint
Development projects also require extensive contract
negotiations, performance enforcement, and political
acceptability, which oftentimes is a barrier to success.

3.2.6 ValueEngineeririg VE is the systematic, multi-disciplined
approach designed to optimize the value of each dollar spent.
Pursuant to the Uniform Guidance (2 C.F.R. 200.318(g)),
recipientsareiencour aged
to use value engineering clauses in contracts for construction
projects of sufficient size to offer reasonable opportunities for
cost reductions. Value engineering is a systematic and creative
analysis of each contract item or task to ensure that its
essential function is provided at the overall lowerc o s To. 0
accomplish VE, a team of architects/engineers identifies,
analyzes, and establishes a value for a function of an item or
system. The objective of VE is to satisfy the required function at
the lowest total cost over the life of a project consistent with the
requirements of performance, reliability, maintainability, safety,
and aesthetics. VE must be used by recipients on major capital
projects and is encouraged on all other construction projects,
including but not limited to bus maintenance and storage
facilities, intermodal facilities, transfer facilities, railcar
acquisition and rehabilitation, and offices, with the level of VE
study to be commensurate with the size of the project.
Recipients who are constructing major capital projects should
consult the guidance and requirements for that program, which
can be found on F T AwWebsite. Some contractual arrangements
(e.g., design-build contracts) may include value engineering.
Where this is the case, separate and additional value
engineering proposals, change orders, or other processes may
not be needed.

A Advantageis Contractors may be reluctant to propose changes
that will reduce their contract price and have the effect of
reducing their profit on the contract. VE is a technique designed
to overcome this disincentive by offering contractors a share of
the savings resulting
from their change proposals. It is designed to incentivize
contractors to submit change proposals that reduce the cost of
contract performance by promising the contractor a share of the
savings. Contractors can often find less expensive ways to
perform their contracts than the methods prescribed in the
contract specifications.
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A Disadvantag@sVE should be performed early in the design
process before major decisions have been completely
incorporated into the design, at or near the end of project
development. Ar e c i pprogeat tmaragement team must
proactively manage the VE process to ensure that time and effort
are not wasted and that the outcomes from the VE process do
not have a negative impactonthep r o j scope,&chedule, and
budget. On small projects, the cost of doing a VE review may not
yield substantial savings.

3.2.7 SpeciaContracProvisiorfer Constructio@ontract® Construction
contractsrequire certaincontract provisionsthat are uniqueto that
activity. ThefollowingrequirementsmayaffectFTAassisted construction
procurements.

3.2.8 Bonding Bonds are required for all construction contracts
exceeding the Simplified Acquisition Threshold, currently set at
$150,000, unless FTA determines that other arrangements
adequately protect the Federal interest. F T Aldosding policies are
as follows:

A BidGuaranteé Each bidder is generally required to provide a bid
guarantee equivalent to 5 percent of its bid price. The bid
guarantee must consist of a firm commitment such as a bid
bond, certified check, or other negotiable instrument
accompanying a bid to ensure that the bidder will honor its bid
upon acceptance.

A PerformandBond Contractors generally must obtain a
performance bond for 100 percent of the contract price. A
performance bond is obtained to ensure completion of the
obligations under the third party contract.

APaymerBond Contractors generally must obtain a standard
payment bond. A payment bond is obtained to ensure that the
contractor will pay all people supplying labor and material for the
third party contract as required by law. FTA has determined that
payment bonds in the following amounts are adequate to protect
F T Aiéterest and will accept a local bonding policy that meets
the following minimums:

- LessThan$l Millioni Fifty percent of the contract price if
the contract price is not more than $1 million;

- MoreThan$l Millionbut LessThan$5 Milliond Forty percentof the
contract price ifthe contract price ismore than $1 million but not
more than $5 million; or

- MoreThan$5 Milliond Two andone halfmillion dollarsif the
contract price ismore than$5 million.

AReduceBonding FTA recognizes that bonding costs can be
expensive. FTA will accept a local bonding policy that conforms
to the minimums described above. FTA reserves the right to
approve bonding amounts
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3.2.9

3.2.10

3.2.11

that do not conform to these minimums if the local bonding
policy adequately protects the Federal interest. A recipient
interested in adopting less stringent bonding requirements for
a specific class

of projects or for a particular project should submit its policy
and rationaleto the RegionaAdministratorfor the region
administeringthe project.

A Excessivigonding Compliance with State and local bonding
policies that are greater than F T Aldosding requirements do not
require FTA approval. FTA recognizes that in some situations
bond requirements can be useful if the recipient has a material
risk of loss because of a failure of the prospective contractor.
This is particularly so if the risk results from the likelihood of the
c o nt r abankroptcy e financial failure when the work is
partially completed. Nevertheless, ifthe r e c i pexeessived s
bonding requirements would restrict competition, FTA may
choose not to provide Federal assistance for procurements
encumbered by those requirements. In those instances where a
r e ci phoedimg pdley could potentially restrict competition,
FTA encourages its recipients to submit their bonding policy and
rationale to their local FTA Regional Administrator for review prior
to undertaking any procurement actions in support of the project.

SeismiSafety The recipient must include seismic safety provisions

in its third party contracts for the construction of new buildings or

additions to existing buildings as required by the Earthquake

Hazards Reduction Act of 1977, 42 U.S.C. § 7701 et seq., and

DOT regulations, i Se i sSmif ®49¢.F.R. 88 41.117 and

41.120.

EquaEmploymer@pportunity Third party constructioncontractsmust
includeprovisionsensuring compliancerith Departmentof Labor
regulationsa Hide of Federal ContracComplianceProgramsEqual
Employment OpportunityDepartmentof[ | 6 Z2INCEFE&RChapter60,
which implement Executive Ord&i246,& 9 |j Behployment

h LILJ2 NJi Seytanibé2a,4965,asamendedby Executive Order
113754 ! Y S y Bxécytide Ordet1246Relatingto Equal Employment
h LILJ2 NJi @nyoheiild, FO&7.

Prevailing/ages Under 49 U.S.C. 8§ 5333(a), Davis-Bacon Act
prevailing wage protections apply to laborers and mechanics
employed on FTA assisted construction, alteration, and repair
projects. Third party contracts for construction, alteration, or
repair at any contract tier exceeding $2,000 must include
provisions requiring compliance with

the Davis-Bacon Act, 40 U.S.C. § 3141 et seq., and implementing
DOL regulations il L a Istarrdards Provisions Applicable to
Contracts Governing Federally Financed and Assisted
Constr u20C.F.R. parto

5. The Davis-Bacon Act requires that contractors pay wages to
laborers and mechanics at a rate not less than the minimum
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wages specified in the wage determination made by the Secretary
of Labor. The Davis- Bacon Act also requires contractors to pay
wages not less than once a week. The recipient must include a
copy of the current prevailing wage determination issued by DOL
in each contract solicitation and must condition contract award
upon the acceptance of that wage determination.

3.2.12 AntiKickback Section 1 of the Copeland i A FKtiic k bActc k 0
at 18 U.S.C. § 874, prohibits anyone from inducing, by any
means, any
person employed on construction, prosecution, completion, or
repair of a federally assisted building or work, to give up any
part of his or her compensation to which he or she is otherwise
entitled. Section 2 of that Act, at 40 U.S.C. § 3145, and
implementing DOL regulations, i Cont rand t or s
Subcontractors on Public Building or Public Work Financed in
Whole or in part by Loans or Grants from the United St at 2s, 0
C.F.R. part 3, imposes record keeping requirements on all third
party contracts for construction, alteration, or repair exceeding
$2,000.Under Appendixll to 2 C.F.Rpart 200 ContracProvisiorfer
NonFederaEntityContracténder~ederaAwardsr e ¢ i phire partys 6
contractsmust include grovisionfor compliancewith the Copeland
0 AnKtiic k bAat,cakamendedand implementing DOL regulations.

3.2.13 ContractWorkHoursandConstructioBafetyi Where applicable,
all contracts awarded by a non-Federal entity in excess of
$100,000 that involve the employment of mechanics or
laborers must include a provision for compliance with 40
U.S.C. 88 3702 and 3704, as
supplemented by Department of Labor regulations (29 C.F.R.
part 5). Pursuant to 40 U.S.C. § 3702, each contractor must be
required to compute the wages of every mechanic and laborer on
the basis of a standard work week of 40 hours. Work in excess of
the standard work week is permissible provided that the worker is
compensated at a rate of not less than one and a half times the
basic rate of pay for all hours

worked in excess of 40 hours in the work week. The requirements of
40

U.S.C. § 3704 are applicable to construction work and provide that
no laborer or mechanic must be required to work in surroundings
or under working conditions that are unsanitary, hazardous or
dangerous. These requirements do not apply to the purchases of
supplies or materials

or articles ordinarily available on the open market or contracts

for transportation or transmission of intelligence.

3.2.14 LabomNeutralityi A recipient may require the use of a project labor
agreement (PLA) in its third party contracts, and a third party
contract or subcontractor may use a PLA should it choose to do
So.
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3.2.15 Buy America i For any FTA assisted project, the steel, iron,
and manufactured products acquired for use in the construction
project must be produced in the United States, unless FTA has
granted a waiver. See 49 U.S.C. § 5323(j); 49 C.F.R. part 661.
FTA cautions that
its Buy America regulations are complex and different from the
Federal i B vAynerican A ¢ tequlations in the Federal Acquisition
Regulation (FAR) at 48 C.F.R. chapter 1, subchapter D, part 25,
subparts 25.1 and
25.2. Recipients can obtain detailed information on F T ABuy
America regulationatthe Federal TransitAd mi ni stBayat i ono6s
America website.

3.2.16 AccessibilityFacilities to be used in public transportation service
must comply with the Americans with Disabilities Act, 42 U.S.C. § 12101
etseq DOT r egul at i o nSeryicesifdr individgals witht at i on
Disabilites ( ADA) , 0
49 C.F.R. part 37; and Joint Access Board/DOT regulations,
fi Ame r iwihaDisabilities (ADA) Accessibility Specifications for
Transportation Ve h i c36 €.5.R.¢part 1192 and 49 C.F.R. part
38. Notably, DOT incorporated by reference into Appendix A of its
regulations at 49 C.F.R. part 37 the AccessBo arfiAmer i cans
with Disabilities Act Accessib i | i t y GADAA®, Irevisee Bilgp
2004, which include accessibility guidelines for buildings and
facilities. DOT also added specific provisions to Appendix A of 49
C.F.R. part 37 modifying the ADAAG with the result that buildings
and facilities must comply with both the ADAAG andthe DOT
amendments.

3.3 Rolling Stock Contracts

Theterm i r o Islt ioragkliés to vehicles used to transport passengers
and includes buses, vans, sedans, railcars, locomotives, trolley cars,
ferryboats, and other vehicles used for guideways and inclined planes.
Light duty vehicles such as vans, sedans, and pick-up trucks used for
administrative and maintenance purposes are considered equipment.
Light duty vehicles used to transport passengers are considered rolling
stock.

FTA recipients are permitted to use all of the following procurement
methods as permitted by state and local laws for acquiring rolling stock.

3.3.1 Solicitatioar Invitatiorior Bidsor Proposals Most recipients likely will
acquire their rolling stock through procurements in the open
market that involve the typical standard bidding and proposal
procedures. Recipients may contract only for their current and
reasonably expected public transportation needs and may not
add quantities or options to third party rolling stock contracts
solely for the purpose of permitting assignmento anotherparty ata
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3.3.2

later date.

JoinProcurementsThe Uniform Guidance (2 C.F.R. Section
200.318(e)) states that recipients arei e n ¢ 0 u to angeeimto
state and local intergovernmental agreements or inter-entity
agreements, where appropriate, for procurement or use of
common or shared goods and s e r v i FdA&refersdto such
procurements as i j opirnotc u r e RPBAremcsurages joint
procurements in which two or more grantees issue a single
solicitation document and enter into a single contract with a
vendor or vendors for rolling stock in a fixed quantity, which may
be expressed with both a total minimum and total maximum.
Unlike a State or nonprofit cooperative procurement contract
(discussed below), a joint procurement does not permit non-
parties to participate in the contract except through the
assignment of options. Joint procurements offer the advantage of
obtaining goods and services that better meet the needs of each
participating recipient than those goods and services likely to be

available through an assignment of anotherr e ¢ i pdomract 6 s
rights.

Like all solicitations, joint procurements must be tailored to the
specific quantities that participants anticipate needing, and are
cautioned to not inflate the maximum quantity of vehicles so that
other recipients may fi p i g g yoh thechniract later. At a
minimum, the maximum quantity available under the contract
should bare a reasonable relationshiptother eci pi ent s 6
peak service vehicles. For example, a joint procurement with a
maximum quantity of 600 buses likely would not be reasonable if
the combined number of vehicles in peak service of the
participants in the joint procurement is only 75 buses. The parties
to a joint procurement can agree to share responsibility for
different portions of the process, e.g., one recipient may prepare
the technical specification and another prepares and conducts the
solicitation process. As stated in FTA Circular 4220.1F,

i Par t i dniaiatprocarement, however, does not relieve any
participating recipient from the requirements and responsibilities it
would have if it were procuring the property or services itself, and
does not relinquish responsibility for the actions

of other participants merely because the primary administrative
responsibility for a particular action resides in an entity other than
in itself. All elements of the procurement should be subject to the
review and approval of all participants. Each participant should

num

have the right to take part in the evaluation and selectionpr ocess . 0

Notwithstanding the single contract award nature of a joint

procurement, purchasers in a joint procurement may award

individual contracts for their particular needs as long as those

contracts reflect the terms and conditions in the joint

procurement competitive solicitation and the proposal that was
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submitted by the winning contractor. One approach that has

been used for joint bus

procurements is for the lead agency to award the basic contract with
pricing, specifications, terms and conditions, etc., and then to have
the participating agencies issue individual purchase orders against
the basic contract as funding becomes available to the agencies
during the life of the contract. The purchase orders would reflect the
basic contract unit prices and reference the basic contract for other
terms and conditions.

3.3.3 Exercisef Option$) A recipientmayuseits own contract optionswith
the followinglimitations:

A ConsisteneyiththeUnderlyinGontract The terms and conditions of
the option must be substantially similar to the terms and
conditions of the option as stated in the original contract at the
time it was awarded.

APrice The recipient may not exercise an option unless it has
determined that the option price is better than prices available
in the market, or that when it intends to exercise the option, the
option is more advantageous than what can be obtained in the
open market.

A Awardgreatedas SoleéSourcérocuremenisThe following actions
constitute sole source awards and recipients must be able to
justify the use of a non-competitive award, i.e., a sole source
procurement, before it enters into a contract.

- Failureo Evaluat®©ptiondeforeAwardinghe UnderlyinGontrac® If
a contracthasone or more options and those optiong/ere not
evaluated in determininghe low bid for the original contract award,
exercisinghose optionsafter contractawardwill result in asole
sourceaward. Thismeansthat the original contracawardmust be
made onthe total price of allitems,both base andption, evenif
theo I &S A G S Y a 6fferediiykh®@ SvarallpvbbidgleBare
higherthan thoseoffered by anotherbidder.

- Negotiating LoweOptionPricé Exercising an option after the
recipient has negotiated a lower or higher price will also result
in a sole source award unless that price can be reasonably
determined from the terms of the original contract, or that
price results from Federal actions that can be reliably
measured, such as changes in Federal prevailing labor
rates, for example.

3.3.4 AcquisitiomhroughAssigne@ontracRights/PiggybackinBecipientanay
find it usefulto acquirecontract options throughassignmenby another
recipient.This practice alsoisknowaso pi ggy backing. 6 A r
that obtains contractual rights through assignment may use these
rights after determining: (1) that the original contract price
remains fair and reasonable; (2) that the original contract
provisions comply with all applicable Federal requirements; and
(3) that the assigning recipient originally procured quantities
necessary for their needs (i.e., they did not procure unreasonably
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large quantities). Before proceeding with the assignment, the
recipient seeking the assignment must review the original contract
to be sure that the quantities the assigning recipient acquired,
together with the quantities the acquiring recipient seeks, do not
exceed the amounts available under the assigningr eci pi ent 6 s
contract. Recipients do not need to perform a second price
analysis if one was performed for the original contract. FTA does,
however, expect the recipient to determine whether the contract
price or prices that were established under the original
agreement are still fair and reasonable. Also, recipients using
assigned contract rights are separately responsible for ensuring
that the contractor complies with F T ABuy America
requirements for the assigned quantities. Finally, recipients
should be mindful that piggybacking on contracts with the pre-
FAST Act domestic content requirement of more than 60 percent
may be restricted as well. For further information on Buy America
and piggybacking, please consult F T Aw e b s iBuyeAimerica

page.

3.3.5 StateCooperativeurchasingontracts Under Section 3019 of the
FAST Act, grantees may purchase rolling stock and related
equipment from a State cooperative procurement contract. A
i ¢ 0 0p eproguremene c 0 n t mMmeand acontract entered
into between a State government or eligible nonprofit entities and
1 or more vendors under which the
vendors agree to provide an option to purchase rolling stock and
related equipment to multiple participants. The contract term for a
cooperative procurement contract may be for an initial term of not
more than two years and may include three optional extensions of
one year each. A lead procurement agency or lead nonprofit entity
in such a procurement may charge participants in the contract no
more than 1 percent of the total value of the contract.

Under prior law, FTA referred to these types of State
contracts asfi St pue chasi ng aed;dsesuth, | e s 0
were only available to recipients within that State. Under the

FAST Act, a grantee

may purchase rolling stock and related equipment from any

St a t cedperative procurement contract or schedule.

State cooperative purchasing contracts or state schedules are
subject to federal requirements, including, but not limited to, full
and open competition, no geographic preferences, Buy America,
and bus testing, and must include all FTA required clauses and
certifications with its purchase orders issued under the State
contract. Pursuant to Section 3019 of the FAST Act, recipients
may purchase from another St a t seh@&dule.

3.3.6 CapitaLeasé Federal funds may be used to lease instead of buy

rolling stock, and leases are considered third party contracts.

Notably, Buy America requirements apply to capital leases. The
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several changes to Federal transit law as it relates to capital
leases; recipients should reach out to their FTA regional office for
assistance if contemplating a capital lease of rolling stock.

3.3.7 Special Contract Provisions for Rolling Stock @ohtacts
following requirementsnayaffectrolling stock procurements:

A AccessibilityRolling stock must comply with the accessibility
requirements of DOTr egul at i ons, S@rWiceaforsport at
Individuals with Disabilities ( A D AP C.B.R. part 37, and
Joint Access Board/DOT regulations, i Ame r iwiha n s
Disabilities (ADA)
Accessibility Specifications for TransportatonVe hi c36e s, 0
C.F.R. part 1192 and 49 C.F.R. part 38.

A TransivehicléanufactureEomplianc&ith DBERequiremenésBefore
atransit vehiclemanufacture(TVM) maysubmit abid or proposal
to provide vehicles to be financed with FTA assistance, 49 C.F.R. 8§
26.49 requires the TVM to submit a certification that it has
complied with F T ABBE requirements. F T Awedsite contains a
list of current certified TVMs and it is a best practice to confirm a
TVMs certification with this list. If a TVM is not on the FTA list,
recipients should contact the civil rights officer in their region
before awarding the contract.

AMinimunUsefuLifei FTA requires each recipient to maintain
satisfactory continuing control of FTA assisted property. For
buses and certain other vehicles, FTA has established
minimum service life policies that may affect the quantity of
vehicles that the recipient may acquire. See the most recent
version of FTA Circular 5010.1, A Gr aanagement
Re qui r e mtdch address minimum useful life for vehicles.

A SpareRatio§ All FTA assistance for third party procurements
must be limited to property and services the recipient will use
in the near future. Generally, FTA will not approve acquisition
of an excessive number of spare vehicles not regularly used in
public transportation service. See the most recent version of
FTA Circular 5010.1, i Gr aarlagementRe qui r efoent s, 0O
additional information.
A AirPollutiomndFueEconomy Each third party contract to acquire
rolling stock must include provisions to ensure compliance with
applicable Federal air pollution control and fuel economy
regulations, suchasEPAr egul ati ons, PoiluGboantr ol ¢
from Mobile S o u r c4€ €.F.R. part 85; EPA regulations,
fi Cntrol of Air Pollution from New and In-Use Motor Vehicles
and New and In-Use Motor Vehicle En g i n48 €.F.R. part 86;
and EPA regulations, fi F uEcbnomy of MotorVe hi c40es, 0
C.F.R. part 600.
ABusTesting Each third party contract to acquire a new bus model
or a bus with significant alterations to an existing model must
include provisions to assure compliance with applicable
requirements of 49
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U.S.C. 85318, and FTAregulations, i B ur'e s t 4NCgF,Ropart
665. Buses must achieve a passing score on eight performance
measures in order to be eligible for FTA funding.

AlnStateDealers The recipient may not limit its third party bus
procurements to its in-State dealers, 49 U.S.C. § 5325(j).
Although FTA respects State licensing requirements, FTA is
prohibited by law from providing assistance to support bus
procurements that have the result of limiting competition to
entities that have been able to obtain a State license.

A Basidor ContracAward As permitted by 49 U.S.C. § 5325(f),
the recipient may award a third party contract for rolling stock
based on initial capital costs, or based on performance,
standardization, life cycle costs, and other factors, or by
selection through a competitive procurement process.

A TimeLimitsfor Option®nRollingtockContractd Under49U.S.C.
§ 5325(e)(1)(A), a recipient may enter into a multiyear contract
to acquire buses or replacement parts with options not
exceeding
a total of five (5) years to buy additional buses or
replacement parts. Under 49 U.S.C. § 5325(e)(1)(B), a
recipient may enter into a multiyear contract to acquire
railcars or replacement parts with options not exceeding a
total of seven (7) years to buy additional railcars or
replacement parts provided that such option does not allow
for significant changes or alterations to the rolling stock.
FTA interprets these five and seven year periods as covering the
recipient 6s i ma tfoemolingdtockraedgq ui r e ment s
replacement needs from the first day when the contract becomes
effectivetoits Aimat er i al r at theuendrofethre éfth brs 0
seventh year, as applicable. In the case of rolling stock, which
frequently cannot be delivered expeditiously, FTA recognizes
thatar e c i pi matt @eguirarentsofor rolling stock will
necessarily precede its actual need to put that rolling stock to
use in public transportation service. This means that the contract
may not have options for more rolling stock and replacement
partsthanar e c i pmatenal régsirements for the applicable
five or seven-year period. This does not mean the recipient must
obtain delivery, acceptance, or even fabrication in five or seven
years. Instead it means only that FTA limits a contract to
purchasing
no more thanther e c i pmatenat régsirements for rolling
stock or replacement parts for five or seven years based on the
effective date of the contract. However, rolling stock options must
be exercised within the original contract term.

ABuyAmericd When procuring rolling stock, recipients must
ensure that the cost of the components and subcomponents
produced in
the United States meets the following threshold requirements: (i)
for fiscal years 2016 and 2017, more than 60 percent of the cost
of all components of the rolling stock; (ii) for fiscal years 2018
and 2019,
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more than 65 percent of the cost of all components of the rolling
stock; and (iii) for fiscal year 2020 and each fiscal year thereafter,
more than 70 percent of the cost of all components of the rolling
stock.

Additionally, final assembly of the rolling stock must occur in the
United States. See 49 U.S.C. 8 5323(j) (2) (C). For further
information about implementation of this requirement, see FT Ad s
FederaRegisteNotice of Policy on the Implementation of the

Phased Increase in Domestic Content under the Buy America
Waiver for Rolling Stock and Notice of Public Interest Waiver of
Buy America Domestic Content Requirements for Rolling Stock
Procurement in Limited Circumstances, Sept. 1, 2016. Please
click here for a link to the FederalRegister notice.

A PreAwardandPosDeliverReviewtor Rollingtockd FTArequires
that recipients purchasingevenuepassengerolling stock undertake
reviewsof the rolling stock before awardof the bid, during
manufactureandfollowingdeliveryof the rolling stock. Applicants
seeking to acquire rolling stock must certify that they will comply
with F T A@resaward and post-delivery review requirements.
See 49 U.S.C.

§ 5323(m) and FTA regulation, i P +Award and Post-Delivery
Audits of RollingSt oc k P u r4e @.RAR. past 668.

Recipients can obtain detailed information on F T ABuy America
regulation at the FTAw e b s iBuyeAierica Page.

3.4 Procurement Methods

Recipients may choose from the following procurement methods, provided they comply with
ther e c i p $taterahddosal laws and regulations. Micro and small purchase thresholds
may vary by State and local governments. If a recipient has the legal authority under State
law to implement a micro-purchase and small purchase program, they must comply with their
State and local requirements. If

a State has lower threshold requirements than FTA has established, the recipient must
comply with those State levels. However, the FTA threshold is a ceiling,

and procurements using FTA funds that exceed the FTA threshold will not be considered
micro-purchase or small purchases, even if the State threshold is higher.

There is no Federal requirement that a recipient use the sealed bid or competitive proposal
method for any of its federally funded procurements. There is a mixture of history and
tradition behind the use of sealed bidding in the public sector that is frequently embodied in
legislative requirements at both the Federal and State levels. Although Federal legislative
requirements mandating the use of this method have been relaxed in recent years, many
States still require its use for many commaodities or services being procured and it is still the
A pr ef enethod fdrdhe acquisition of construction services in the public sector, including
by FTA. Sealed bidding is perceived to be a faster, more objective method of procurement.
Recipients of FTA funds are advised to check State and local laws and ordinances to
determine what flexibility or constraints, if any, exist regarding use of the various procurement
methods. Although Federal law permits a variety of procurement methods, a recipient may be
restricted by State and local law
on the methods available to it in a given situation. Provided recipients properly comply with
the applicable Federal requirements, FTA will defer to the judgment of its recipients in
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deciding which method to use for each of its procurements.

Recipients may develop internal checklists or processes for determining the most appropriate
method of procurement and for ensuring that its procurement files contain all required
documents. For examples of checklists used by some recipients, see Appendix B, Section B-

3.4.
34.1

3.4.2

Micrepurchasefor Contractthat DoNot Excee®3,5000 Thisvalue
is setby the FederalAcquisition Regulatio(FAR)at 48 C.F.Rpart
2, subpart2.1 (Definitions)andis periodicallyadjustedfor inflation.
These purchases may be made without obtaining competitive
guotes if the recipient determines the price to be paid is fair
and reasonable. These purchases should be distributed
equitably among qualified suppliers in the local area and
purchases should not be split to avoid the requirements for
competition above the $3,500 micro-purchase threshold.

Davis-Bacon prevailing wage requirements will apply to
construction contracts exceeding $2,000, even if the recipient
uses micro-purchase procurement procedures.

Simplified Acquisitibmesholdr Small Purchas@$mallpurchase
proceduresmaybe usedto acquireservicessuppliesor other property
valuedat more thanthe micro-purchase thresholdcurrently set at
$3,500) but less than the Federal Simplified Acquisition Threshold,
set by the Federal Acquisition Regulation at 48 C.F.R. Subpart 2.1
in accordance with 41 U.S.C. § 403(11), currently set at $150,000.
(Note: This threshold is periodically adjusted for inflation. For the
latest threshold, refer to 48

C.F.R. Subpart 2.1.) For small purchases, recipients must obtain
price or rate quotes from an adequate humber of qualified

sources.

Recipients are not allowed to divide or split the procurement to
avoid additional procurement requirements that apply to the
larger acquisitions. Recipients are permitted to manage their
scheduled acquisitions according to their needs even when
individual periodic

procurements for the same or similar items keep the transaction
below the small purchase threshold. For examples of small
purchase procedures developed by recipients, see Appendix B,
Section B- 3.4.
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3.4.3 Federabupply Scheduéies recipient must be authorized specificdily
Federalawto use aGSAFederalSupplyScheduleCurrently, recipients
are limited in their use othe FederalSupplySchedulesThese uses
include:(1) to acquireinformationtechnology(IT); (2) to purchase
products andservicedo facilitaterecoveryfrom a majordisaster;or (3)
to acquirelaw enforcementsecurityandcertainrelateditems of various

types.

A InformatiofTechnolodySection211of the E-GovernmentAct of 2002,
40 U.S.C.Section502(c)(1),authorizesStateand local governments,
within limits establishedy law,to acquirelT of varioustypesthrough
GSAG Gooperative Purchasing PrografederalSupplySchedulé0.
For other procurementpracticesrelatedto informationtechnology
contracts,seeAppendixB, SectionB-3.4.

A MajorDisasteor Emergendgecover§y Section502(d)of title 40 U.S.C.
authorizesStateand locagovernmententitiesto useanyGSAFederal
SupplySchedulgo acquireproperty andservicesdn advance of a major
disasterdeclaredby the President othe United Statesaswell asin
the aftermathof anemergencyevent.The Stateor local government
is then responsibldor ensuringhat the property or servicesacquired
will be usedor recovery.More information about majodisasterand
emergencyecoveryacquisitionis availablat G S Avieb site, Stateand
LocalDisasterPurchasing page

A LocaPreparedneggquisitiod Section502(c)(2)of title 40 U.S.C.
authorizesStateand local governments, withlimits establishedy
law,to acquirelaw enforcementsecurityandcertainrelateditems of
varioustypesthroughG S A@osperative Purchasing Prograrederal
SupplySchedulé4, or anyamended or later version dhat Federal
supply classificatiogroup.Informationaboutcooperativepurchasings
availableat GSA® websiteat CooperativePurchasingortal

When usingGSAscheduleso acquireproperty or servicesn this
manner recipients must ensure aflederakequirementsyrequired
clausesandcertifications(includingFc T ABiysAmericarequirements)
are properly followed. One way of achievingompliancewith FTA
requirementsis for all partiesto agreeto appendhe required Federal
clauses irthe purchaseorder. When buyingfrom these schedules,
recipients musbbtainan FTABuy America cerficationbefore entering
into the purchaseorder. If the property to be purchased iBuyAmerica
compliant undefFTAregulationsthe recipientmayproceedwith its
acquisitionlf the property is not BuyAmericacompliant undeiFTA
regulationsthe recipient will needo obtaina waiverfrom FTAbefore
proceeding. (NoteGSAschedulesre not subjectto F T ABuysAmerica
regulations and thereforenayincludemanufacturegroductsthat are
not eligiblefor FTA funds.)
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Also,whenusingGSAschedule$o acquireproperty or services,
recipientscanfulfill the requirementfor full and opencompetitionby
seekingoffersfrom at leastthree sourcesFTAexpectsa recipient using
aprice publishedbn a GSAscheduldo considerwhetherthe GSAprice
isreasonable.

3.4.4 Combinedid/Contraét Recipientgdypicallyconductalargenumberof
relatively smalsealeebid procurementsinvolvingsimple commaodities.
The combinationof bid submittalandcontract acceptancevithin asingle
document isdesignedo createefficient purchasesBy eliminatinghe
needto combinetwo separatedocumentshe potentialfor mistakes
in copyingis minimized. Thiprocedureis not appropriatefor larger,
more complex bids where therenaybe alternative pricing and options
or for negotiated procurementsypicallythe acceptance block does
permit splitawardsor awardsof lessthanthe full numberof lineitems
on the bid. The solicitationdocumentshouldreserveto the recipientthe
right to splitthe awardor to awardonly aportion of the itemssought.
If the procurement document requires biddets submit information
other thanprice (e.g.,samplesschedules, descriptive brochures or
product specifications}he combinedbid/contractmethod maynot
be appropriate. Foexamplesof combined bid/contract formasedby
recipients seeAppendixB, sectionB-3.4.

3.4.5 SealedBidsd Sealedidding is ajenerally accepted procurement method
in which bidsare publiclysolicited,anda firm fixed price contract (lump
sum or unitprice) is awardedto the responsibleédidder,whose bid,
conformingto allthe materialterms andconditionsof the invitationfor
bids (IFB), ifowestin price.Sealeidding does noallowthe recipients
to evaluatethe merits of technical proposals artd paymore for a
higherqualityproduct. Rather,it requiresthe awardbe madeto the
bidder whomeetsthe technical requirements ithe solicitation,even
if the product is only minimallpcceptableTherefore,the contract
specificationshouldpreciselydescribether e ¢ i pminanah 6 s
requirementsthat the contractor will be contractually bountb meet.

Sealedid procurementsshouldbe usedwhenthe following
circumstancesre present:

A A complete,adequateprecise and realisticspecificatioror purchase
description is available;

ATwo or more responsible bidderare willing and abléo competeeffectively
for the business;

A The procurementgenerallyiendsitselfto afirm fixed price contract;

A The successfubidder canbe selectedon the basisof price andthose
price-relatedfactorslisted inthe solicitation including, but not limited to,

transportation costs, life cycle costs, and discounts expected to be
taken; and

A Discussions with one or more bidders after bids have been submitted
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are expected to be unnecessary as award of the contract will be
made based on price and price- related factors alone. Pre-bid
conferences, however, with prospective bidders are permitted and
oftentimes are very useful to both recipients and bidders.

3.4.6 TwaStepProcuremeiit A variation in the sealed bid procurement
method that has long been recognized in public procurement is
referred to as the two-step method of procurement. This process
allows, in the first phase, for bidders to submit technical proposals
describing how they intend to meet the a g e n ceguirements. In
the second phase, only those firms that have been found to be
technically qualified in the first phase are invited to submit sealed
bids with pricing information as though it were a sealed-bid
procurement. Award is then made to the
lowest, responsive and responsible bidder. The second step is
conducted as a sealed bid procurement and the award is based
solely on price and not some combination of price and technical
merit as would be the case in a negotiated procurement.

Two-step sealed bidding procedures offer flexibility to agencies
when discussions may be necessary with bidders, as is the case
when procuring non-standard equipment or services, while also
preserving the benefits

of sealed bidding. This method may encourage more proposals
to be submitted since it encourages the submission of
alternative design approaches/specifications. This feature allows
the agency to take advantage of industry experience and
expertise in meeting agency needs. There are, however,
disadvantages in the two-step method when compared to
competitive negotiations. The latter would allow for tradeoffs
between technical performance and price so as to select the
best overall combination of the two (i.e., the best value). Two-
step

sealed bidding, however, requires the agency to select the lowest
price, technically acceptable bid, even though a somewhat higher
priced bid offers a more advantageous technical performance.

3.4.7 CompetitivBroposal®kequedbr Proposal) Competitive proposals,
commonly known as a request for proposals, or RFP, are a
generally accepted procurement method when the nature of the
procurement does not lend itself to sealed bidding and the
recipient expects that more than one source will be willing and
able to submit an offer or proposal. FTA does not require use of
competitive negotiations for any particular procurement. This
method is simply one of many that may be used, as appropriate
and when permitted by State or local laws. Competitive
negotiations offer an important advantage over sealed bidsd they
afford the recipient and the offerors an opportunity to
discuss/negotiate important aspects of the project, including the
impact thatthe o f f e peoceivied performance and schedule

risks have on the price being offered. These discussions may
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3.4.9

very well result in negotiated adjustments to the specifications,
delivery schedule, etc. and thus a more cost effective approach
to accomplishing the project objectives. In contrast to competitive
negotiations, the sealed bid method affords no opportunity to
discuss or negotiate the price, specifications, delivery
requirements, or other important aspects of the contract, such as
a c ont rkey persomnél,snsurance, warranties, etc. Another
important advantage of competitive negotiations is that it allows
the recipient to choose the winning proposal on the basis of
factors other than price alone. For example, the recipient may
choose the proposal that representsthefib e st tothel ue 0
agency. Under this method, the recipient makes tradeoffs
between price and technical factors in determining the best
overall value to the agency.

Competitive procurements may be used when the
following circumstances are present:

AThe property or services to be acquired are described in a
performance or functional specification; or, if described in
detailed technical specifications, other circumstances such as
the need for discussions or the importance of basing the
contract award on factors other than price alone are present.

A Uncertainty about whether more than one bid will be submitted
in response to an IFB, and the recipient lacks the authority or
flexibility under State or local law to negotiate the contract price
if it receives only a single bid.

A Due to the nature of the procurement, contract award need not
be based exclusively on price or price-related factors. In
different types
of negotiated acquisitions, the relative importance of cost or price
may vary. Whenther e c i pmatenal régsirements are clearly
definable and the risk of unsuccessful contract performance is
minimal, cost or price may play a dominant role in source
selection. The less definitive the requirements, the more
development work required, or, the greater the performance risk,
the more technical or past performance considerations play a
dominant role in source selection. All of these considerations
tend to supersede the need for the low-priced bid.

A Separate discussions with individual offerors are expected to

be necessary after receipt of proposals. This contrasts with

the sealed bid procedures in which discussions with

individual bidders are not

permitted, as award of the contract is based on price and price-

related factors alone.
QualicationdBasedProcurementsr ArchitettiralandEngineeringervices
(A&E)i F T Adénabling legislation at 49 U.S.C. § 5325(b)(1)
requires the use of the qualifications-based procurement
procedures contained in the Brooks Act , 40 U.S.C. §§ 1101-1104,
to acquire program management, architectural engineering,

construction management, feasibility studies, preliminary
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engineering, design, architectural, engineering, surveying,
mapping, or related services for an FTA-funded project. The nature
of the services to be performed and its relationship to

construction, not the nature of the prospective contractor,
determines whether qualifications-based procurement

procedures may be used.

FTA has long administered the requirement for using qualifications-
based procurement procedures for selection of contractors that
perform

A&E services, generally associated with the construction,
alteration, or repair of real property. FTA interprets 49 U.S.C. 8
5325(b) to

authorize the use of qualifications-based procurement procedures
only for those services that directly support or are directly
connected or related to construction, alteration, or repair of real
property. F T A ihterpretation of 49 U.S.C. § 5325(b) is consistent
with typical Federal policies implementing the fBrooks Act,040
U.S.C. 8 1102, which limits qualifications-based procurement
procedures to research, planning, development, design,
construction, alteration, or repair of real property. Thus if services,
such as program management, feasibility studies, or mapping, are
not directly in support of, directly connected to, or directly related
to, or lead to construction, alteration, or repair of real property,
then the recipient may not use qualifications-based procurement
procedures to select the contractor that will perform those services.

A project involving construction (including an ITS project) does not
always require the use of qualifications-based procurement
procedures. Whether qualifications-based procurement
procedures may be used depends on the actual services to be
performed in connection with the construction project, not the firm
providing the service. Unless FTA determines otherwise in
writing, a recipient may not use qualifications- based procurement
procedures to acquire other types of services if those services are
not directly in support of, directly connected to, directly related to,
or do not lead to construction, alteration, or repair of real property.
Even if a contractor has performed services listed herein in
support of a construction, alteration, or repair project involving
real property, selection of that contractor to perform similar
services not relating or leading to construction may not be made
through the

use of qualifications-based procurement procedures. For example,
the design or fabrication of message signs, signals, movable
barriers, and similar property that will become off-the-shelf items
or will be fabricated
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and delivered as final end products for installation in an FTA
assisted construction project are not services for which
gualifications-based procurement procedures may be used. (For
these contracts, recipients may consider on-call or Indefinite
Delivery/Indefinite Quantity (IDIQ) contract types described in
Appendix B Section B-3.4.) Nor is actual construction, alteration,
or repair to real property the type of services for which
gualifications-based procurement procedures may be used.

The following procedures apply to qualifications-based
procurements:

A Qualificatioris Unlike other procurement methods where price is
an evaluation factor, ano f f e qualificétisns are evaluated to
determine contract award.

APricd Price is excluded as an evaluation factor.

A MostQualified Negotiations are first conducted with only the
most qualified offeror.
A NextMostQualified Only after failing to agree on a fair and

reasonable price may negotiations be conducted with the next
most qualified offeror. Then, if necessary, negotiations with

successive offerors in descending order may be conducted until

contract award can be made to the offeror whose price the
recipient believes is fair and reasonable.

A Effectof StateLaws To the extent that a State has, before
August 10, 2005, adopted by law an equivalent State
gualifications-based-

procurement requirement for acquiring architectural, engineering,

and design services, State procedures, rather than Federal
Brooks Act procedures (40 U.S.C. 88 1101 through 1104), may
be used.

A AuditsaandIndirectCosts As required by 49 U.S.C. § 5325(b)(2),
the following requirements apply to a third party contract for
program management, architectural engineering, construction
management, feasibility studies, preliminary engineering,
design, architectural, engineering, surveying, mapping, or
related services:

- Performanaef Auditsd Thethird party contractor subcontract

must be performed and audited in compliance with FAR part 31

cost principles.
- IndirecCostRate§ The recipient, third party contractor and its

subcontractors, if any, must accept FAR indirect cost rates for

the one-year applicable accounting periods established by a

cognizant Federal or State government agency, if those rates

are not currently underdispute.
- Applicationf Rates Afteraf i rimdidest cost rates

established as described above are accepted, those rates will

apply for purposes

of contract estimation, negotiation, administration, reporting,

and payments, and will not be limited by administrative or de
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facto ceilings.
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3.4.11

- Prenotfication; Cdidentialityf Datai Before requesting or
using cost or rate data described above, a recipient must
notify the affected firm(s). That data must be kept
confidential and may not be accessible by or provided by
the agency or group of agencies that share cost data,
except by written permission of the audited firm. If
prohibited by law, that cost and rate data may not be
disclosed under any circumstances. FTA recognizes that many
States have i O p e c o r lavs that may make it difficult to
maintain confidential cost or rate data. As a result, before
requesting or
usingaf i r oosh @ rate data, not only should a recipient
notify the affected firm, but it must also obtain permission to
provide those data in response to a valid request under
applicable State law. The confidentiality requirements of 49
U.S.C. 8 5325(b) (2) (D) cannot be waived, even if those
confidentiality requirements conflict with State lawor
regulations.

Procuremeiity NoncompetitiieroposdlSoleSourced Procurement

by noncompetitive proposals is procurement through solicitation of
a proposal from only one source (a/k/aaf s ocsloeur ce o) .
Noncompetitive or sole source procurements may be used only
when one or more of the following circumstances apply: (1) The
item is available only from a single source; (2) The public exigency
or emergency for the requirement will not permit a delay resulting
from competitive solicitation; (3) The Federal awarding agency or
pass-through entity expressly authorizes noncompetitive
proposals in response to a written request from the

non- Federal entity; or (4) After solicitation of a number of
sources, competition is determined inadequate. 2 C.F.R. §
200.320(f).

FTA acknowledges that sole sourcing is generally an accepted
procurement method; however, it is one that is subject to close
scrutiny due to the limited circumstances which justify its use. If
the recipient decides to solicit an offer from only one source, the
recipient must justify its decision adequately in light of the
standards discussed in Section 2.8 (Other than Full and Open
Competition). Recipients should retain copies of its sole source
award justification in its procurement files. In some circumstances,
FTA may request that the recipient provide FTA with a sole source
justification before entering into the contract.

UnsoliciteBroposdl A recipient may enter into a third party
contract based on an unsolicited proposal when authorized by
applicable State or local law or regulation. Receipt of an
unsolicited proposal does not, by itself, justify contract award
without providing for full and open competition. Unless the
unsolicited proposal offers a proprietary concept that is
essential to contract performance, FTA expects the recipient to
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seek competition. To satisfy the requirement for full and open
competition, FTA expects the recipient to take the following
sactions before entering into a contract resulting from an
unsolicited proposal:

A Publicize receipt of the unsolicited proposal and include an
adequate description of the property or services offered
without improperly disclosing proprietary information or
disclosing the originality of thought or innovativeness of the
property or services sought;

APublicizer e ¢ i pintergsttindasquiring the property or
services described in the proposal and provide an adequate
opportunity for interested parties to comment or submit
competing proposals; and

APublicizer e ¢ i pintentioh t award a contract based on the

unsolicited proposal or another proposal submitted in response
to the publication.

If it is impossible to describe the property or services offered
without revealing proprietary information or disclosing the
originality of thought or innovativeness of the property or services
sought, the recipient may make a sole source award to the offeror.
A sole source award may not be based solely on the unique
capability of the offeror to provide the specific property or services
proposed.

3.5 Common Elements of the Solicitation Process

In addition to the general requirements for achieving full and open competition, there are
several pre-bid and pre-proposal procedural requirements that recipients can undertake as

best practices.

3.5.1

Developolicitatiofisti Development and use of a solicitation list
is a critical part of the procurement process. The list includes

all eligible and qualified entities that have expressed an

interest in receiving

the solicitation or that the agency considers capable of filling the
requirements of a particular procurement. Over a period of time
and after repetitive procurements for the same items or
services, the list for some items will stabilize and recipients will
not be adding too many new names to the list even after an
aggressive and comprehensive advertisement campaign. It is
important, however, that recipients continue to manage their lists
and ensure they are kept current. Firms

expressing an interest or desire to participate in upcoming
procurements should routinely be added to these lists. After a
recipient releases/ advertises a solicitation, the solicitation list
takes on added significance because it is the record detailing

which firms received the solicitation
andto whom amendmentsreissued.
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Lists can be developed from a variety of sources, including:

A Prior procurements, which would include firms who expressed an
interest in an IFB or RFP as well as those companies who
competed for anaward

A lnternal customers who can provide names of qualified companies;
A Third party consultants who prepare specifications

AThe Disadvantage Business Enterprise (DBE) program office
within the transit agency or other recognized certifying entity

A National, state, and local agencies, e.g., a State economic
development office or national trade associations

AVarious trade associations or chambers of commerce

3.5.2 Develogontractermsandconditionsncludingechnicalequirementd
Regardless of which procurement methodised,i.e.,IFBor RFPthere
are certaincommonelementsthat will be present in every solicitation
thatis issued. The most commariementsinclude:

A A solicitation number for reference
A Contact information for questions

AWhether there is a pre-bid or pre-proposal conference and where
and when it will be held

A The date, time, and place bids or proposals are to be received

A A list of documents and forms that are included in the
solicitation and directions concerning which of these documents
and forms must be completed and submitted with the bid or
proposal (e.g., certifications andrepresentations)

A Space for the price (offer) to be included

A Space where amendments to the solicitation can be acknowledged

A Space where the firm can be identified

A Space for the firm official to sign and date the bid or proposal

In addition to the common elements, each IFB in the case of a
sealed bidding method must fully describe the item or service
requirements as completely, clearly, accurately, and
unambiguously as possible.

Stated another way, the invitation must define the minimum
acceptable performance requirements of the items or services
sought in order

for the bidders to properly respond. The risk of receiving claims
due to errors and ambiguities in the specifications make this a
critical task.

FTA recommends that a separate section of the IFB contain all
required certifications and forms to be signed so that bidders will
not overlook any form that is required to be signed.
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Each RFP would typically include all of the elements of an IFB as
well as the evaluation factors and their relative importance. The
RFP can specify the information needed to perform the
evaluation, and may require that cost/price information be
physically separated so the technical evaluation can be performed
separately from the price evaluation.

The technical requirements or specifications, on the other hand,
are tailored specifically to the individual procurement.
Specifications can be very detailed in describing the product or
work to be done, may simply require an end result, or may
contain a combination of these two approaches. There are
different levels of risks and responsibilities inherent in these
different approaches for developing specifications. As a general
rule, the more design details there are in the specification, the
more the buying agency becomes responsible for the
performance of the product. Conversely, the more the
specification describes the performance of the product instead of
its design features, the more responsible the contractor becomes
for the end product.

Following are the various types of specifications and the risks
inherent in each type.

A DesigrpecificatioiisSpecifications detailing the manner or
method of performance are often treated as design
specifications. Design specifications are those that set forth
precise measurements, tolerances, materials, in process and
finished product tests, quality control, inspection requirements,
drawings and other specific information. When the contractor
is required to follow a design specification as one would follow
a road map, the concept of implied warranty arises. With a
design specification, the buying agency, as the author of the
specifications, will be held responsible for design and related
omissions, errors, and deficiencies in the specifications and
drawingsThereis animpliedwarrantythat the detaileddesignsor
processes will result in an end product that functions as
required.

Conversely, there is no implied warranty when a specification
simply sets forth an objective or end result to be achieved. In
those instances where the contractor is permitted to select
the means of accomplishing the task, the contractor assumes
responsibility for its selection.

Performance specifications dictate the performance of the end
product and not how the contractor will do the work. These are
specifications that give the contractor discretion in how to
achieve the end result called for by the contract, although there
may be elements of design type requirements included in a
performance specification.

Performance specifications are sometimes described as

functional specifications, which describe the work to be
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performed in terms of end purpose rather than how the work is

to be performed. In either case, whether they are referred to as
performance specifications or functional specifications, they

place the greatest degree of responsibility on the contractor and

represent the lowest degree of legal risk (but not necessarily the

lowest program risk) to the buying agency. As a general rule,

when a performance-type specification is used, the buying

agency will not be liablefora contr act ocoétsini ncr eas
performing the contract unless the performance specification

embodies requirements which are impossible to attain. It should

also be noted that the fact that the buying agency specifies a

minimum requirement for some component or some aspect of

performance (e.g.,i ddast3 HHB morethan2 i nches wi d:i
does not change a performance specification into a design

specification; i.e., the buying agency is not warranting that an

item which meets the minimum

requirement will perform properly when incorporated into the

system.

In those cases where the specification contains a combination of
design and performance requirements, responsibility will lie with
the party who controlled how the work is performed. Specific
situations that could relieve the contractor from responsibility
include:

- When the contractor is left no discretion or choice in the
materials to be used

- When specifications set forth dimensions and the item built
to the dimensions cannot be used as anticipated because
of those dimensions

- When specifications define a method of performance or
the particular manufacturing processes a contractor
must follow
(e.g., detailed procedures for pouring concrete, detailed
soldering methods, etc.)

- When specified equipment cannot be successfully used in
performing the contract

- When detailed specifications require performance
contradictory to local codes or ordinances

- When the specifications provide for alternate methods of
performance and the contractor selects a method from among
alternatives in the specification that does not accomplish the
desired results.

A RisKkdentification It can be helpful to identify project risks and
their description in a Request For Proposals (RFP), and require
offerors to present specific plans for mitigating the risks as well
as to identify (and offer solutions to) other potential risks not
identified by the recipient. The recipient can then evaluate the
various approaches to managing the project risks as part of its
technical proposal evaluation and source selection process.
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354

Before identifying risks for inclusion in the RFP, a recipient
should ask the following questions:

- What expertise is needed in order to brainstorm the
potential project risks that must be mitigated (e.g.,
engineering, legal, procurement, budget, DBE
specialists).

- Who are the stakeholders and what are the issues that
must be addressed in project planning so as to identify
the risk that each
of them represents (e.g., FTA/EPA regulations, prospective
funding sources, unions, permits, utilities, rights-of-way, etc.)?

- Have all risks been documented in a risk assessment matrix
for communication with agency management, contractors,
third parties, etc.?

Examples of risk identification criteria included in recipient RFPs
can be found in Appendix B, section B-3.5.

PrebidandpreproposatonferencdsPre-bid and pre-proposal
conferences are generally used to brief prospective bidders and
offerors and explain complicated specifications and requirements
soon after

a solicitation has been issued and well before bids and proposals
are received. These conferences provide an open forum for
potential respondents to address ambiguities in the solicitation
documents that require clarification. Recipients must provide
notice of the conference in the solicitation at the time of issuance.
Although not mandatory, pre-bid and pre-proposal conferences
have proven to be a valuable tool for both the agency and
prospective offerors. If a conference is held, it is helpful for
recipients to include in their solicitations a defined process
whereby interested parties can submit questions in advance of the
conference

so that recipients are prepared to answer those questions at the
conference. Also, any information communicated by recipients at a
pre- bid or pre-proposal conference that is relevant to the IFB or
RFP must be put in writing at the conclusion of the conference
and communicated to all prospective bidders or offerors. Some
recipients are using technology such as Skype, Go to Meeting or
Zoom as a way to hold these meetings. This reduces the travel
cost for potential participants.

Publiclpdvertisé IFBs and RFPs must be publicly advertised
and publicized, respectively, however the precise manner and
content isatther e c i pdiseretibnGnsaccordance with State
and local requirements. While the major local newspapers in a
r e ci p coemmedroialscommunity are the most commonly
used media, varying procurements will dictate varying media
and notice periods to most cost-effectively notify the greatest
feasible number of potential competitors. Outreach through

diverse media may be the most cost-effective means to
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increase competition, e.g., through market communication
networks such as trade associations, commercial procurement
listing services, or solicitation list enhancement as discussed
in Section 3.5.1 (Develop solicitation list). Advertising in
appropriate media, however, is a prudent manner of ensuring
unbiased notification and of making new contacts. In addition
to increasing competition, advertising procurement actions
also broadens industry participation in meeting industry
requirements and provides greater assistance to small
businesses and DBE firms interested in obtaining contracts
and subcontracts.

3.5.5 Amendsolicitation Frequently, in the course of the solicitation
process and prior to receipt of bids or offers, the recipient will
find something within the solicitation package that needs to be
corrected or clarified.
This can be done easily and may enhance competition if the
changes are significant (i.e., impact quantity, specifications, or
delivery). Each prospective offeror should receive the
amendments and should acknowledge that receipt by the time of
submitting its offer. Recipients should consider extending the
time for receipt of offers, if necessary, to permit offerors to
compete effectively under the modified terms.
In many solicitations, a vendor may bring tother e c i pattention 6 s
a problem with the package that necessitates a change. The
problem may have something to dowiththeAiboi | er pl at e, 0
in quantity, the specifications, delivery schedules, opening dates,
or drawings. It may have to do with correcting an ambiguous
provision or resolving conflicting provisions. Regardless of who
asks for the amendment, there are a few simplestepsthat are

normallyfollowed.

As discussed in the pre-bid and pre-proposal conferences section,
if a change was mentioned during a pre-bid or pre-proposal
conference, the recipient should issue an amendment to the
solicitation. When changing the written terms of the solicitation,
the recipient must do this formally in writing. This serves two
purposes: (1) it documents the change in writing so there are no
misunderstandings; and (2) it provides the changes to offerors
who were not at the conference.

As with other normally repetitive requirements in the procurement
process, many agencies have adopted a pre-printed form for
amending solicitations. These forms normally include the following
elements:

A Solicitation number of the original solicitation
A Amendment number

A Contact person and phone number withinthea gency 0 s
department for further information
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AWhether or not the time and date specified in the original
solicitation is changed as a result of the amendment

AHow offerors should acknowledge receipt of the amendment
A Description of the changes

A Copy of the amendment signed by the appropriate
procurement official, most frequently the contracting
officer

Amendments are typically sent to every firm that has been
furnished the original solicitation (the IFB or RFP). Once the
solicitation has been issued, using the solicitation list to ensure
that any amendments are furnished to all entities that received
the original solicitation is very important. This is an obvious issue
but some agencies will not realize there is a problem until bids or
proposals are received that do not

acknowledge a material amendment. Recipients then would likely
declare the offeror or bidder non-responsive. Some agencies
include clauses in solicitations making itthe o f f e respondikility
to obtain addenda. While this may assist in overcoming a protest
from an offeror found non- responsive, it will not necessarily
transform the offer into a responsive or acceptable one.

One of the critical issues when issuing an amendment is whether or
not to extend the time and date for receipt of offers. Recipients
should consider the impact any changes may have on the amount
of time it

will take a prudent offeror to incorporate those changes into

their bids or proposals. This includes the time impact on the

work already

done in preparing the bid or proposal. The impact could be minimal
or very significant and there is no one-size-fits- all answer to how
much additional time, if any, should be allowed. Recipients will
want to allow sufficient time for the changes to be considered in a
meaningful manner.

3.6 Common Elements of Offers

The culmination of the solicitation process is the receipt of bids or proposals. Regardless of
the method used, great importance is attached to the process for receiving and accepting an
offer. Timeliness and completeness of the submission isparamount.

3.6.1 Timeliness The rationale for having rules against considering late
bids or offers is tied to the importance of maintaining the
integrity of the competitive procurement process and this
outweighs the possibility of any savings the public entity might
realize in a particular procurement
by considering a late offer. Unfortunately, late offers are such a
common problem that recipients should develop language that
addresses what rules will be followed if an offer is received late.
That language is typically included in the solicitation so that
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offerors know ahead of time what the consequences will be if their
offer is received late at the place designated for receipt. For
examples of such language, see Appendix B, Section

B-3.6.

3.6.2 CompletenegsTypically included with every bid and proposal
submission are a number of representations and certifications
provided by the offeror that fulfill legal as well as procurement
process requirements.

A number of these submissions normally address responsibility-
type questions that aid in selection process. Others, such as
acknowledgment of solicitation amendments and bid bonds,
address the issue of whether the offeror is responsive. Section 3.5
(Common Elements of the Solicitation Process) discusses the
common practice of having a list of documents and forms included
in the solicitation that contains all the representations and
certifications the recipient wants each offeror to provide and return
with its offer. If these documents and forms are all

in one place, it will be much easier for offerors to ensure they

have furnished everything needed by an agency to assist in
determining responsibility and responsiveness.

3.6.3 FederallRequire®ubmissioiisA current but not all inclusive and
comprehensive list of statutory and regulatory requirements
applicable to recipient procurements (such as Davis-Bacon Act,
Disadvantaged Business Enterprise, Clean Air, and Buy
America) is contained in the FTA Master Agreement, which is
published annually and made available on F T Aebsite at
FederalTransitAdministrationGrant Agreementswebpage.
Recipients are responsible for evaluating these requirements to
determine their relevance and applicability to each federally
funded procurement.

3.7 Other Types of Contracts

Recipients should be aware of the following three additional contract types, two of which are
restricted or prohibited:

3.7.1 CostPlusa Percentagef CosiandPercentagaf ConstructioGosf
Prohibited Federalaw prohibitsthe use of costplus a percentage
of cost (CPPC) and percentage of construction caostthodsof
contracting, and, therefore, FTA may not grant waivers for use of
these contracting methods. See 2 C.F.R. § 200.323. Recipients
must not only avoid using this type of contract, they must also
insert clauses in their cost-type contracts (i.e., those where the
contractor is reimbursed for the allowable costs incurred in
performance of the contract) that prohibit their prime contractors
from using CPPC subcontracts. Care must be taken to avoid any
kind of agreement whereby thec o nt r afeetwoutd ®es
increased automatically with increases in a particular cost
element. Generally, any contractual arrangement whereby the
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contractor is assured of greater profits by incurring additional
costs will be held illegal. The obvious problem with this form of
contract is that profits increase in proportion to dollars spent
thereby providing a positive incentive to inefficiency.

3.7.2 TimeandMateriald Restricted Time and materials contracts are
defined by the Uniform Guidance as contracts whose cost to a
recipient is the sum of the actual cost of the materials; and direct
labor hours charged at fixed hourly rates that reflect wages,
general, and administrative expenses, and profit. 2 C.F.R. Section
200.318(j). Recipients are permitted to use time and materials
contracts only: (1) after determining that no other type of contract
is suitable; and (2) if the contract specifies a ceiling price that the
contractor will not exceed except at its own risk. The reason this
type of contract is the least preferable of all allowable types is that
it creates a disincentive for the contractor to complete the contract
in a timely manner. Since each labor hour expended carries with it
a profit (and a predetermined overhead charge) built into the fixed
hourly rate, the contractor is motivated to work as many hours as
possible. There is no incentive to complete the contract quickly and
minimize total costs to the buyer, which is why FTA restricts its use
by recipients on FTA funded contracts. Per the Uniform Guidance,
recipients awarding such a contract must assert a high degree of
oversight in order to obtain reasonable assurance that the
contractor is using efficient methods and effective cost controls.

3.7.3 CostPlug-ixeeFeeor CosiReimburseme@bntract® Recipientsmayneed
a contractfor projectswhere the requirementcanonly be definedover
a period oftime. Suchcontractsare also knownason-callcontracts,
task order contracts, or Indefinite Delivery Indefinite Quantity
(IDIQ) contracts and may be priced either on a firm fixed price,
cost-plus-fixed-fee (CPFF), or cost-reimbursement basis,
depending on the nature of the work and the uncertainties and
risks of performance. See FTA Circular 4220.1F, Ch. V-7a(2) for a
description of IDIQ contracts. Cost- reimbursement or CPFF
contracts are suitable for use onlywhenthe iuncer t ai nti es
involved in contract performance do not permit costs to be
estimated with sufficient accuracy to use any type of fixed price
c 0 nt rSeeHTA Gircular 4220.1F, Chapter VI-2.c (1) (b). If this
approach is taken, the initial award should include a commitment
from the contractor on rates the contractor will use in pricing each
individual task. The procedure should provide for the negotiation of
fully burdened rates for each category of labor that the contractor
expects to need over the course of the contract prior to the basic
contract award. These rates will be fixed for the life of the contract
and applied to each task order, as applicable. Recipients are
required to include FAR Part 31 cost principles in their cost
reimbursement contracts for the purpose of determining allowable
costs under the contract. This means that contractors are not
entitled to be reimbursed for unallowable costs as defined in FAR
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Part 31.

For examples of procurement practices related to IDIQ/on-
call/task order contracts using CPFF or cost reimbursement
contracts, see Appendix B, Section B-3.4.
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SECTION

A

Evaluation of Proposals and
Contract Award

One of the final steps in the procurement process involves a
determination that the potential contractor is qualified and eligible to
serve as the transit a g e n contdastor on a federally funded project.
Recipients should have a

well-established process that is memorialized in a written procurement
policies and procedures manual. Many recipients develop a Source
Selection Procedures Handbook that clearly defines their approach for
evaluating bids and proposals and establishes a framework for fully
documenting the procurement action. FTA expects the recipient to
consider all evaluation factors specified in its solicitation documents, and
evaluate offers only on the evaluation factors included in those solicitation
documents. The recipient may not modify its evaluation factors after
offers have been submitted without re-opening the solicitation. In
accordance with 2 C.F.R. § 200.318(i), recipients must maintain records
sufficient to detail the history of the procurement.

4.1 Responsibility of Contractor

Recipients musiakeawardsonly to responsiblecontractors possessinthe
ability,willingness, anohtegrityto perform successfully undehe termsand
conditions ofthe contract.49 U.S.C.5325(j).SeealsoFTA Circular 4220.1F,

ChapterlV, paragraplt8.b.d AwardOnlyto a ResponsibRiddeior Offerar

The recipient determines whether each offeror is responsible after receipt
of bids or proposals and prior to the time of contract award. Bidders or
offerors must demonstrate affirmatively to the recipient that it qualifies as
fi r es p o nsderihe stalidards of 49 U.S.C. 8§ 5325(j) and that its
proposed subcontractors also qualifyasiir esponsi bl e. 0

To be deemed responsible, a prospective contractor must meet all of
the following requirements:

A Have the financial resources adequate to perform the contract or the
ability to obtain them;

A Have the ability to meet the required delivery or performance
schedule, taking into consideration all existing commitments;

A Have a satisfactory performance record;
AHave a satisfactory record of integrity and business ethics;

FEDERAL TRANSIT ADMINISTRATION 73



A Be neither debarred nor suspended from Federal programs under
DOTregul ati ons, ANonpr oc Debameatnit 2Sus pe
C.F.R. parts 180 and 1200, or under the FAR at 48 C.F.R. part 9,
subpart 9.4;

A Have the necessary organization, experience, accounting and
operational controls, and technical skills or the ability to obtain
them;

ABe in compliance with applicable licensing and tax laws and regulations;

A Have the necessary production, construction, and technical
equipment and facilities, or the ability to obtain them;

A Be in compliance with applicable Disadvantaged Business
Enterprise (DBE) requirements; and

A Have other qualifications necessary to receive an award under
applicable lawsandregulations.

Recipients may also have a particular procurement or class of procurements which, due to
the complexity of the products being acquired, require that prospective contractors meet
special standards of responsibility. These special standards of responsibility must be set forth
in the solicitation. Failure to meet the special standards will disqualify a bidder from
consideration for award.

Before making a determination of responsibility, a recipient must possess or obtain
information sufficient to satisfy itself that a prospective contractor meets the applicable
standards and requirements for responsibility set forth in this section. In doing the research
necessary to make a responsibility determination, recipients are permitted to discuss with the
bidder or offeror any concerns regarding the bidderoro f f e responditility.

Examplesof r eci pi e nt determmaisnp, orms,iariddcumentation can be
found in Appendix B, section B-4.1.

4.2 Sealed Bid Evaluation Process

A firm fixed price contractawardwill be madein writing to the lowest
responsive and responsildbidder. Any or all bidsmaybe rejected if
there is asounddocumented reasorSee2 C.F.R§200.320Methods
of procurement to be followed, anBTA Circular 4220.1F, Chapter VI,

paragraph 3.c. () Sealed Bids Procurement Procedures

4.2.1 BidOpening

All bids should be date and time stamped when received. Bids received in advance of the
bid opening should be carefully secured in a locked bid box to ensure that no bidder has
access to the other bids. Prior to bid opening,

FEDERAL TRANSIT ADMINISTRATION 74



information as to the number or identity of bidders must be kept confidential. At the
designated time, the recipient may announce to those in attendance that the time set for
receipt of bids has arrived and that no further bids will be received. Recipients then publicly
open bids, publicly announce bid prices, and bids are available for review by interested
persons. A public opening is required even if only one bid is received. In the event that a bid
is cancelled, each submission should be returned to the bidder. If irregularities or
discrepancies are discovered during the public reading, it is best to simply note them and not
discuss these in public. These matters are best discussed only with appropriate agency
personnel, including the appropriate procurement, engineering, maintenance, and legal staff
members.

Many recipients include a clause in the IFB package that addresses the late submission,
modification, and withdrawal of bids. Such clause may be required by state law or patterned
after a Federal provision. (See FAR 8§ 52.214-7.) The FAR generally specifies those
circumstances (e.g. documented failure by specific mail or delivery services), that are
exceptions to the general rule of rejecting a bid; for example, bids received at the place
designated in the IFB after the exact time set for bid opening are late and will not be
considered under any circumstances. Whether or not the late bid would have been low in
price is of no consequence. It must be rejected because maintaining the integrity of the
sealed bid procurement process is more important than the possible advantage gained by
considering a late bid in a particular procurement. Although the burden of getting the bids to
the bid opening location on time is on the bidder, it is easier for recipients to take measures
to ensure all bids are at the proper location at the proper time thanit isto explainthe needto
maintainthe integrity of the process after the fact.

4.2.2 BidEvaluatiosequence

Although it may be stated differently in the rules or statutes governingar eci pi ent 6s
procurement process, the concept of awarding a contract to the lowest responsive and
responsible bidder is a common precept in public contracting at the Federal, State, and local
levels throughout the country. It is helpful to maintain the distinction among these concepts
in reviewing bids and to consider them in the stated sequence. First, identify the lowest bid,
then find the lowest responsive bid, and then find the lowest responsive and responsible
bidder. Examination of the bids logically begins with the lowest bidder. Once the lowest
bidder is determined, the recipient should determine if the bidder is responsive. In order for
a bid to be acceptable, it must conform in all material respects to the requirements stated in
the IFB. Responsiveness is determined from the bid documents themselves, and, with very
few exceptions, it is determined with no discussions or further input from the bidder.
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The precise definition of i r e s p 0 n s inay eanydrensjuwisdiction to jurisdiction and the
definition applicableto ar e c i porgamzatiorsmay be stated inther e c i p $tagerot 0 s
local procurement regulations or statute. If the initial low bidder is not responsive (the bid
does not conform to the material requirements of the invitation), the recipient need go no
further with that bidder. Instead the recipient may go back and look at the second lowest bid
and determine if it is responsive. Once the recipient has determined that there is a low

priced bidder who is responsive as discussed in Section 4.2.3 (Responsive Bidder) below,
the recipient then begins the more subjective process of

determining the b i d d regpdngbility, as described in Section 4.1 (Responsibility of
Contractor).

4.2.3 Respon&eBidder

If a bid conforms in all material aspects to the requirements of the solicitation at the
scheduled time of submission and does not require further discussions with the bidder, the
bid is responsive. To understand the conceptoffir e s p o n s and ésrmpdicltrigidity in
the public contracting environment, recall that the

IFB issued by a recipient is designed so that all bidders who respond can make comparable
offers under the same terms and conditions. When a bidder submits its bid to the entity in
response to the IFB, the entity must be able to accept

that bid as submitted, thereby creating a binding contract. The responsiveness requirement
exists to ensure that a bidder cannot win the award by offering

to perform the work at a lower price but in a manner that would be a material deviation from
the terms and conditions of the IFB. This protects the interests of the other bidders that might
have offered the same methods had they known the agency would accept such deviations in
the requirements.

A first step in determining responsiveness is to examine the bid package thoroughly.
Some of the questions the package should answer include:

A Does the cover letter take exception to any material terms and
conditions?

Alls the bid ambiguous? Is it susceptible to two or more
reasonable interpretations?

A Are all material amendments to the solicitation acknowledged?
Als the bid signed?
A Are all material representations and certifications completed?

Als the Buy America certificate required by 49 C.F.R. § 661.6 or §
661.12 signed?

Als the required descriptive literature and bid samples included with the
bid?

Alf required, is a bid bond or bid guarantee submitted and
properly documented per the requirements of the bid
document?

Als the bid defective?
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Als the price offered firm and definite?

A Are the material items or information required by the invitation
submitted with the bid?

AWas the bid received at the place designated in the invitation at the
exact time specified or was it late?

Entire courses are taught on sealed bidding and the issue of responsiveness.

The list of questions and issues raised here should not be considered as all encompassing.

Rather, they are intended to draw attention to some of the most important issues that impact
responsiveness. The single most important concept impacting responsivenessisi mat er i al i t
For example, does the inclusion or omission of a specific fact, item, or requirement affect the

bid price, quantity, quality, or delivery of the items offered? If so, the bid is probably

nonresponsive. If not, the bid is likely responsive. There are, however, many facts and

situations that do not clearly fall within these parameters and, consequently, become issues

that may require analysis and input fromther e c i plegaladvisos

To be considered nonresponsive, the bid must be found to contain a materialnonconformity
Some examples of bids typically considered nonresponsive include:

AThe bid is not signed (i.e., not binding);

A The bid does not conform to applicable specifications (unless the
invitation allowed alternates);

A The bid fails to conform to delivery schedule or permissible alternates;

AThe bid imposes conditions that would modify the requirements
of the invitation or limit the b i d dImbilify o the entity;

AThere is a condition of the bid which affects the substance of the bid
(e.g., price, quantity, quality, or delivery of the items offered) or works
an injustice on other bidders;

AThe bid contains prices for line items that are materially
unbalanced, i.e., figures in the bid conflict with the total bid price;

A The bidder fails to furnish a bid guarantee in accordance
with the requirements of the invitation; or

AThe bidder does not submit the required Buy America Certification.

A bid containinganimmaterial nonconformgyot considereda nonresponsive
bid. Suchnonconformitiesare calledminorinformalitieA minor informalityis one
of form and not olsubstancelt is also onghat canbe corrected owaived
without prejudiceto the other bidders. Thelefectis often considered
immaterialwhenthe effecton price, quantity, quality, odeliveryis negligible
when comparedwith the total costor scopeof the supplies orserviceseing
acquired.Uponfinding anydefect,the procurementofficer shouldwork with its
legalcounselto determinewhether thedeficiencyisimmaterial andmay

be waived or whether the bidder may be given the opportunity to cure the deficiency. Although
state laws differ in their definition of minor or immaterial, examples of minor informalities may
include:

A Failure to return the number of signed copies of bids required
by the solicitation;
A Failure to furnish required information concerning the number of

FEDERAL TRANSIT ADMINISTRATION 77



employees;

A Nonconformities that have a trivial effect on price. For example, in
some states, failure to acknowledge a wage rate amendment that
increased the price by only 0.8% of the difference between the low
bidder and the second low bidder may be considered a trivial
nonconformity;

A Failure to submit mandatory information (such as descriptive
literature, price lists, etc.) when the agency does not intend to use
the information to determine which bid is in line for the award;

A Failure to acknowledge an IFB amendment, which resulted in less
stringent obligations on the bidder.

Another important criterion that has been applied to the issue of bidder responsiveness
that of prejudicéo otherbiddersWhen this criterion has

been applied by the courts in Federal cases, the decisions focus on whether or not other
bidders would be prejudiced by the recipient accepting a bid with a material nonconformity.
Thus, a material nonconformity that gives the bidder no advantage or that operates only to
the disadvantage of the bidder may not require rejection. Examples of these situations

include:

A Failure to acknowledge an IFB amendment that reduced the quantity
of items required under the contract;

A Failure to indicate which of two acceptable designs would be
used, as required by the IFB;

AFailure to acknowledge an amendment that reduced the cost

performance (i.e., stipulated a lessened requirement, which was
prejudicial to the b i d d eowrd sompetitive position), and thus no

competitive advantage accrued to the bidder as a result of its failure
acknowledge the mistake;

A Failure to acknowledge an amendment extending the completion
date for a construction project.

4.2.4 BidMistakes

Mistakes in bids are usually discovered after bids are opened and before the contract is
awarded. A mistake does not necessarily mean the recipient cannot award a contract to the
low bidder, although that could be the result. How a recipient typically treats the mistake will
depend upon what the mistake is and when it is discovered. Some State laws explicitly
address bid mistakes and must be consulted by recipients.
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A mistake, or suspicion of a mistake, may be discovered by the procurement official

during review of the bids. Some procedures call for identifying clear defects (e.g.,

absence of a bid bond) at the bid opening and rejecting the bid without reading it. This
minimizes the need for any discussion as well as the likelihood of a bid protest. A mistake
may be discovered by an unsuccessful bidder (not just the low bidder) when reviewing

bids after bid opening.

Regardless of how the mistake is discovered, it is a problem in the sealed bidding method of
procurement because of the strict rules of responsiveness.

The four generally accepted categories of bid mistakes are:

1. Minor informalities or irregularities in bids prior to award of the
contract;

2. Obvious or apparent clerical mistakes discovered prior to award,;

3. Mistakes other than minor informalities or irregularities in bids, or
obvious or apparent clerical mistakes that are discovered prior to
award; or

4. Mistakes discovered after award.
If a mistake fits within one of these categories, three things can happen:

1. The mistake can be corrected;

2. The mistake will be recognized and the bid allowed to be withdrawn;
or

3. The mistake will not be recognized and the bid will not be allowed
to be withdrawn.

Many transit properties in their procurement regulations have adopted rules relating to the
treatment of these categories of mistakes. Rules that address this common problem make
administration of the procurement process much easier because treatment of bids containing
mistakes are not decided on a case-by-case basis but rather are handled in a consistent
manner.

4.2.5 Bid Withdrawal

As discussed in Section 4.2.1 (Bid Opening) clauses typically are included in the IFB that
address the late submission, modification, and withdrawal of bids.

These clauses generally are required by State law or patterned after Federal law, typically
the FAR. When it comes to bid withdrawal, bidders generally are permitted to modify or
withdraw their bids prior to bid opening. The rules governing bid withdrawals typically
provide the specific instances in which a bidder is allowed to withdraw its bid after bid
opening.

If a bidder has identified a mistake in its bid prior to award of the contract, the bidder should
be allowed to withdraw its bid if:

AThe mistake is clearly evident on the face of the bid document
but the intended correct bid is not similarly evident; or
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A The bidder submits proof that clearly and convincingly demonstrates
that a mistake was made.

Ifthe b i d drequéstsdoes not fit one of these categories, the recipient should seek advice
from legal counsel before determining whether or not to allow

the bidder to withdraw its bid. This is an issue that may be impacted by an interpretation

of the relevant State law on public contracting.

If a bidder withdraws its bid according to the governing procurement rules, the recipient
normally will proceed to the next lowest bidder without expecting compensation from the
erring bidder. However, if the bidder is refused permission to withdraw, and attempts to
withdraw by failure to perform (e.g., failure to produce a performance bond), the recipient
may be in a position to terminate the bidder for default, minimize damages by awarding to the
next lowest bidder, and recover the damages including the bid differential from the defaulting
contractor. Recipients should evaluate all the costs associated with this course of action,
including the long run effect on competition and pricing, before proceeding.

4.2.6 Singldid

If a single bid is received in response to a solicitation, the recipient needs to determine
whether or not competition is adequate. This would include reviewing the specifications to
determine whether they are unduly restrictive. It might

also include surveying potential sources that chose not to submit a bid to find out why they
did not respond to the solicitation. Recipients should document the results of such surveys
and include the documentation in the procurement historyfor auditpurposes.

A Adequat€ompetitionn FTA acknowledges competition to be adequate
when the reasons for few responses were caused by conditions
beyond the r e c i pdomral.tAfies the recipient determines that the
specifications
are not unduly restrictive and changes cannot be made to encourage
greater competition, the recipient may determine the competition
adequate. F T A @a@npetition requirements will be fulfilled and the
procurement will qualify
as a valid competitive award provided the bid price is determined to
be reasonable.

Alnadequat€ompetition FTA acknowledges competition to be
inadequate when the reasons for few responses were caused by
conditions withinthe r e ¢ i p domtral.tFér &xample, if the
specifications used were unduly restrictive, competition will be
inadequate. If a recipient determines the competition is inadequate
but the conditions for proceeding with the award as a sole source is
justified, the recipient must still undertake either a price or cost
analysis to determine the reasonableness of the bid price.

A PriceAnalysis If the competition is deemed to be adequate or the
recipient determines a sole source award is justified, a price
analysis must
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be performed to determine the reasonableness of the bid price.
Various price analysis techniques may be used, and they include
(among others) comparison to previous purchases,bi dder 6s
catalogue, market prices, or comparison to a valid independent

cost estimate (ICE). If, on the basis of

a price analysis, it is determined that the price is fair and
reasonable, and if the bid is responsive and responsible, recipients
may proceed with award. If, however, the reasonableness of the bid
price cannot be established, recipients must proceed with a cost
analysis discussed in Section 4.6 (Cost and Price Analysis) below.

A Negotiatioii In those instances where either the price or cost analysis
has not established that the bid price is fair and reasonable, recipients
may enter into negotiations with the bidder in an attempt to establish a
different price that ultimately can be determined to be reasonable.
Some authorities view this as canceling the sealed bidding method of
procurement and converting, through documentation, the
procurement to either a competitive proposal (a negotiated
procurement) or sole source procurement. This is an area that may be
controlled or regulated by State law.

4.3 Competitive Proposals Evaluation Process

Recipients mushavea written methodfor conducting technical evaluations
of competitiveproposalsreceivedandfor determiningthe most qualified
offeror. Contractsmustbe awardedto the responsibldirm whose

proposal is mosadvantageou® the programwith price and otherfactors
consideredSee2 C.F.R8§200.320Methodsof procurementto be followed,
andFTACircular 4220.1FChapterVI, paragrapt8.d.(2) 8 Competitive

ProposdProcuremeifrocedures

The following is a list of elements commonly found in the competitive proposal method of
procurement:

A Both a technical and cost proposal is requested so that each is
separately evaluated. Where the appearance of technical objectivity
is important, it is a better practice for recipients to initially evaluate
the technical proposals
without knowledge of costs so that an objective and impatrtial
evaluation can be obtained.

A The evaluation factors to be considered in the award are identified in
the RFP along with the relative importance of each. While this
requires only the ranking of the factors without quantifying the
importance or describing the process for applying the factors to
proposals, some agencies disclose their selection process in detail.
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- DisclosurBisadvantagésDisclosing the specific weights and scoring
processes may encourage proposers to distort their proposals, and
may strengthen the disappointed p r o0 p o shallengesto the
agency decision;

- DisclosurAdvantagésA full description of the process guides
proposers in understanding ther e ¢ i pneeds, balsters the
objectivity of
the evaluation team, encourages candor from the proposers during

negotiations, and encourages competition through the perception of
fair treatment.

AMany standard RFPs notify prospective offerors that award may be
made on the basis of initial proposals submitted without any
negotiations or discussions. The implication is that the initial
proposal should be the p r o p o best effos.

A Although performance bonds are often appropriate and required by
IFBs, the use of a proposal guarantee is less common than bid
guarantee. Because proposers generally have unavoidable
opportunity during negotiations to render their proposals
unacceptable, the purpose of a bid guarantee cannot be achieved
with proposals. If, however, it is particularly important that the initial
proposals be firm commitments by offerors, that frivolous proposals
not be submitted, or that proposers are able to provide performance
bonds, then a proposal guarantee in the formof ac a s h icleeeckd s
letter of credit,
or approved bond may be a cost-effective means for recipients to meet
these goals.

AWith architectural and engineering services procurements, recipients
must use competitive proposal procedures based on the Brooks Act,
which requires selection to be based on qualifications and specifically
excludes price as an evaluation factor (provided the price is fair and
reasonable). See 40
U.S.C 81101 et. seq.

A Adequate documentation from the evaluation team or committee for
selecting a proposer or ranking proposers. For examples of
r eci p evalmtios @am/committee documentation, see Appendix
B, section B-4.3.

4.3.1 BestValue

fBewal ued describes a competitive, na@gehcyated p
reserves the right to select the offer deemed most advantageous and of greatest value to the

agency. The award selection is based upon consideration of a combination of technical and

price factors such that a recipient may acquire

technical superiority even if it must pay a premium price. If the recipient elects to use the best

value selection method as the basis for award, the solicitation must contain language which

establishes that an award will be made on a best value basis.

A premium price is the difference between the price of the lowest priced acceptable proposal
and the one the recipient has determined offers the agency the best value. Thetermii b e s t
v al u e oneaad the expected outcome of
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an acquisition that, inthe r e ¢ i p@éstenatiord grovides the greatest overall benefit in
response to its material requirements. To achieve best value in the context of acquisitions for
public transportation purposes, the evaluation factors for a specific procurement should
reflect the subject matter and the elements that are most important to the recipient. While
FTA does not mandate any specific evaluation factors, the recipient must disclose in its
solicitation the evaluation factors it establishes and the order of importance of those factors.
Evaluation factors may include, but are not limited to, technical design, technical approach,
length of delivery schedules, quality of proposed personnel, past performance, and
management plan. This list is intended neither to limit nor to dictate qualitative measures a
recipient may employ, except that those qualitative measures established by a recipient must
support the purposes of the Federal public transportation program.

It may be helpful to distinguishthec oncept of @b es fromthe Imore aditomal e ct i
practice of selecting the lowest price proposal that is technically acceptable (although that too

may actually represent what a recipient feelsisthe ibest val ue o0 theedtureoft i on ¢
the procurement). Both approaches require technical evaluations and price analysis, and

both approaches require the solicitation to clearly describe how the selection decision will be

made. Thus, 0 b & |t reqeirgs tradeoffs between price and non-price factors to select the

best overall value to the recipient. On the other hand, 6 | o prieegechnicallyacceptablpr opos al 6

requires selection of the lowest price proposal meeting the minimum RFP requirements.

4.3.2 TheFARConceptof BestValue

TheFARdes cr i bes ac ofinbtei sihneyatiated procurements where agencies are
free to use any one of a combination of source selection approaches. For example, in
acquisitions where the requirement is clearly definable and the risks of unsuccessful
performance are small, cost or price may play a dominant role in source selection, i.e., the
selection may be based on the lowest price technically acceptable proposal. Where, however,
the a g e n ceguirament is

less definitive, or where there is development work or greater performance risk, then price is
less important, and technical or past performance considerations are more important in the
selection process.

The FAR goes on to describe both thetradeofiprocesghat is used when selecting a proposal
other than the lowest price technically acceptable proposal, as well

as the process to be used when the lowest price technically acceptable proposal method is
appropriate. Recipients should consider the following important principles from the FAR
guidance on source selection in their own acquisitions:

AThe best value selection methodology provides an agency with an
opportunity to structure the source selection process in a way that is
suitable for the nature of the a g e n ceguirament. No longer is the
emphasis on defining o n efrsi n i mMmaiendvsth it corollary
selection process of choosing the lowest price technically acceptable
proposal. While that approach will probably be the one most often
used by recipients, agencies are encouraged to structure selection
procedures based on the realities of their requirements. Agencies are
not expected to force all acquisitions into a lowest-price-technically-
acceptable-proposal mold when that may result in unacceptable
performance risks or preclude the agency from selecting products that
are a better value to them than the lowest price products or services.

FEDERAL TRANSIT ADMINISTRATION 82



AWnhen an agency decides that its requirements are sufficiently
defined to use the lowest price technically acceptable selection
process, the evaluation factors that establish the requirements of
acceptability must be stated in the solicitation. Solicitations must
specify that award will be made on the basis of the lowest evaluated
price of proposals meeting or exceeding the acceptability standards
for non-price factors.

AWhen the agency decides that its requirements are not defined with
sufficient precision, or where there are performance risks such that
selection of the lowest price technically acceptable proposal is not in
the best interests of the agency, then a tradeoff process should be
used to select the best value proposal. In this case, the importance
of the non-price evaluation factors that will affect the contract award
must be stated in the solicitation. The Federal approach in the
solicitation is to state whether all evaluation factors other than price,
when combined, are significantly more important than, approximately
equal to, or significantly less important
than, price. This permits the agency to make tradeoffs between price
and technical merit. It also permits the offerors to know what is
important to the agency - whether to focus on higher quality at the
expense of cost,
or lower cost at the expense of quality. It is not necessary to publish
the specific weights (numerically) of the individual evaluation factors,
only their relative importance (i.e., conceptually or adjectivally). Some
Federal agencies have found through practice that the approach that
provides the greatest degree of flexibility in selecting the best value
proposal is one that places equal weight on the price and technical
factors. This allows a choice in either direction as circumstances
warrant.

Altis important to note that the perceived benefits of the higher priced
proposal must merit the additional cost, and the rationale for
tradeoffs must be documented in the contract file. It is not sufficient
to say in the file that Company X received a higher total score than
Company Y, and therefore deserves the award. Scores, without
substantive explanations of
the relative strengths and weaknesses of the competitive proposals,
including the perceived benefits to the agency, are an insufficient basis
for paying a higher price. The file must explain why Company X
represents the best value to the agency. The necessity of
documenting the specific reasons why one proposal offers a better
value to the recipient than another proposal is why a mathematically
driven selection decision is not appropriate.
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4.3.3 Competitive ProposalEvaluationMechanics

There are many different methods of conducting proposal evaluations to determine best value
and many opinions as to which is the best approach. Recipients may employ any rating
method or combination of methods, including: adjectival ratings, numerical weights, and
ordinal rankings. Whatever the method, a statement of the relative strengths, deficiencies,
significant weaknesses, and risks supporting the evaluation ratings must be documented in
the contract file.

Some agencies have employed a quantitative approach of assigning scores to both

technical and cost proposals, thereby compelling a source selection that is basically
mathematically derived. Proponents of this method usually argue

itisthe mostii 0 b j e and,therefor®, the fairest approach to determine a winner. On
closer examination, however, all approaches are, to one degree or another, subjective. The
decision regarding what score to assign any given factor is subjective and any formulas
employed after the initial scoring cannot make

the processanfi 0 b j e ene. Furtleen recipients must have flexibility to make sound,
factually-based decisions that are in their a g e n destirgerests. Any approach that assigns
a predetermined numerical weight to price, and then seeks to i s ¢ @rice groposals and
factor that score into a final overall numerical grade to automatically determine contract
award, can result in unintended and adverse consequences. Rather, agencies should
evaluate the prices offered but not score the price proposals. Prices should be evaluated and
brought alongside the technical proposal scores in order to make the necessary tradeoff
decisions as to which proposal represents the best overall value to the agency. Agencies
should carefully consider the technical merits of the competitors and the price differentials to
ascertain if a higher price proposal warrants the award based on

the benefits it offers to the agency as compared to a lower price proposal. This is a subjective
decision-making, tradeoff process.

The difficulties in trying to assign a predetermined weight to price and then scoring price
proposals is that no one can predict in advance how much more should be paid for certain
incremental improvements in technical scores or rankings (depending on what scoring
method is used). For example, no one can predict the nature of what will be offered in the
technical proposals until those proposals are opened and evaluated. Only then can the
nature of what is offered be ascertained and the value of the different approaches proposed
be measured.

It is against the actual technical offers made that the prices must be compared in a tradeoff
process. Agencies cannot predict in advance whether a rating of

fi E x ¢ e fol adechnical proposal will be worth X dollars more than a rating of A Go oat , 0
whether a score of 95 is worth considerably more or only marginally more than a score of 87.
It is what is underneath the i E x ¢ e hnd thenft @0 oraktings, or what has caused a score of
95 vs. a score of 87, that is critical. The goal is to determine if more dollars should be paid to
buy the improvement, and, equally important, how many more dollars those improvements
are perceived to be worth. It could well be that the improvements reflected in the higher
ratings are worth little in terms of perceived benefits to the agency. In this case, the recipient
does not want to get i | o ci knetadmathematically derived source selection decision. This
may very well happen when price has been assigned a numerical score and the selection is
based on a mathematical formula instead of a well- reasoned analysis of the relative benefits

of the competing proposals.
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Some agencies have recognized the pitfalls of using arithmetic schemes to make source
selection decisions. They have opted not to use numerical scores to evaluate technical
proposals and they have shifted to adjectival ratings instead, e . g . , AUnacceptabl e,
AMar gfiAateptiiabligidcicie pt diDlue s d aThey havegals@dheavily
emphasized the need for substantive narrative explanations of the reasons for the

adjective ratings and the source

selection official then focuses on the narrative explanations in determining if it is in the

a g e n bestirgerest to pay a higher price for the technical improvements being offered. In
this scenario price is evaluated and considered alongside technical merit in a tradeoff fashion
using good business judgment to choose the proposal that represents the best value to the
agency.

4.3.4 CompetitiveProposaEvaluatioiCriteria

The solicitation will be more easily planned and developed, the criteria will be more
accurately listed and ranked, and the evaluation process will be smoother and more objective
if the evaluation process is thoroughly planned in advance. The evaluation process begins
with the identification and definition of the criteria that will be most meaningful in assessing
the relative advantage of the proposals to the agency. A recipient will generally include:

A PasPPerformandie The solicitation should advise offerors of the
a g e n cappdoach in evaluating past performance, including
evaluating offerors
that have no relevant performance history, and should also advise
offerors to identify past relevant contracts for efforts similar to the
a g e n crggdirement. The solicitation should also allow offerors to
provide information on problems encountered on the identified
contracts and corrective measures taken. This evaluation should
also consider the past performance of key personnel and
subcontractors that will perform major or critical aspects of the
work. This evaluation of past performance, as one indicator of an
o f f e abiity td6 perform the contract successfully,
is separate from the responsibility determination discussed in
Section 4.1 (Responsibility of Contractor).

ATechnicaCriteria Technical factors regarding the specific methods,
designs, and systems proposed to be used by the offeror will be
considered and
they must be tailored to the specific requirements of the solicitation.
These factors must represent the key technical areas of importance
the agency intends to consider in the source selection decision.
Technical factors should be chosen to support meaningful comparison
and discrimination between competing proposals. If the agency has
established minimum standards for determining technical acceptability
of proposals, these standards must be clearly set forth in the
solicitation.

A KeyPersonnél An evaluation of key personnel is often suggested when
the procurement involves services or requirements where
management of the work is a critical factor in determining its success.
Qualifications and experience of key personnel may be an important
evaluation factor. Some agencies have required oral presentations by
key personnel during which the agency officials may ask relevant
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guestions to determine the depth of their knowledge in critical areas.

ACosorPricé Cost or price must be considered in every procurement,
even those for professional services (e.g., legal, accounting, etc.),
unless the services are those defined by Federal statutes as
requiring a qualifications- based selection, such as A&E services.
Competition normally establishes price reasonableness. Therefore,
when contracting on a fixed price basis, comparison of the proposed
prices normally will satisfy the requirement to
perform a price analysis and no cost analysis will be necessary. If the
contract is to be a cost reimbursement one, then a cost realism
analysis should be performed to determine what the recipient
realistically should expect to pay for the proposed effort. Recipients
should never simply accept at face value the total estimated cost in the
proposal and base a selection decision on the proposed amount, since
many offerors tend to understate the estimated cost in hopes of
winning the contract asthe i | & w d dAecost réalism analysis would
use each o f f e specifidlabor and overhead rates as estimating
factors (assuming they are not understated) andthe a g e n ®wnb s
estimates for labor hours, travel, materials, etc., based on the
established technical approach. The weighing of the proposed
technical and cost elements, leading to the award decision, would be
made using the result of the cost realism analysis.

A Relativémportancef PriceandNonPriceg-actor$ The solicitationmust
advise offerors ithe selectionisob e made on basiAbhde st v al
asalreadynoted, the solicitation must also advise offeronhether price is
approximately equal to, less than, or greater in importance than the
technical and non-price evaluation factors as a whole.

4.3.5 Competitive Rarge

Recipients are required to have a method in place for conducting technical evaluations of
the proposals received and for selecting awardees. As discussed in this section,
determination of the i ¢ 0 mp ert a rt doradsolicitation is a

concept that can be used when developing methods for selecting awardees under the
competitive proposal method of procurement.
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At this stage in the competitive proposal procurement process, the recipient has received
proposals from interested offerors and has begun the process of evaluation and selection.
Negotiation and the repeated analyses and evaluations required can be very time
consuming and there is often a wide range of competence or cost-effectiveness in the initial
proposals. The recipient may not wish to expend this effort on all the proposals for two
reasons:

1. Certain proposals, upon evaluation, may be so much more inferior
than others for price or other reasons that the possibility of
accepting a subsequent offer is so remote as to make
negotiations unnecessary; and

2. The recipient may have enough proposals such that it can be
assured of negotiating the best buy in dealing only with a limited
number of offerors; negotiating with more would be wasteful of
both recipient resources and thoseof the marginaproposers.

For these reasons, a commonly used technique is to conduct negotiations only with offerors
determined to be within the competitive range. In assessing the competitive range,
competition remains an important objective and the effort in determining the competitive
range is to preserve those proposals that stand a reasonable chance of being found
acceptable; not to unduly limit competition by eliminating viable proposers.

Competitive range is a difficult concept to define in specific terms that are easily applied to
all competitive procurements. This is because professional judgment must be used in
establishing the competitive range. Procedures and factors for determining the competitive
range may differ from procurement to procurement. Defining the competitive range must
ensure that:

Altis not used to unfairly eliminate offerors;

Altis based on factors and criteria known to all offerors;
At can be applied uniformly to all proposals; and

Alt is well-documented in the procurement files.

For a particular procurement action, the recipient may decide to define the competitive range
wide enough to provide as many offerors as possible with an opportunity to compete. On the
other hand, it may be desirable to limit the number of qualified offerors to those who have a
reasonable chance of being selected for award, e.g., offerors whose proposals are accepted
as submitted or can be made acceptable through reasonable modifications. In either
scenario,

all responsible offerors whose proposals are determined to be within the competitive

range would be invited to participate in any oral and/or written discussions.
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While it is not possible to identify all of the specific steps and analyses that could be
performed in determining which proposals are within the competitive range, the following are
provided for consideration in making this determination:

A The determination of which proposals are within the competitive range
is usually made by the evaluation team (or procuring official, if there is
no evaluatiorteam).

A Competitive range determinations can be made using cost or price,
technical and other factors identified in the solicitation.

A Detailed independent estimates prepared by the initiating department
or project office can be considered when assessing the cost or price
aspects of competitive range.

AThe evaluationt e a maddringof of f er or s énanagementn i ¢ a |
proposals is a logical basis for establishing which proposals are within
the competitive range, as is scoring of other evaluation/award criteria
specified in the solicitation. However, an agency may be limiting its
options if it commits to competitive range determinations based on
predetermined i ¢ u 8 0 b f leis aftén difficult to justify omitting
proposals with only oneortwop oi nt s 6 fdomthé er enc e
predetermined cutoff score. More importantly, the competitive range
determination is a qualitative judgment based on the factual content of
the proposals, and it must carefully consider both technical
merit/performance and price. It does not lend itself to a predetermined
formula since the relative values of the products that will be offered,
and their prices, cannot be predicted in advance so as to reduce the
determinationto a predetermnedformula.

A Borderline proposals need not automatically be excluded from the
competitive range if there is a reasonable probability that they could
be made acceptable. If there is doubt as to whether a proposal
should be in the competitive range, the goal of achieving full and open
competition is served by including it.

A Only those proposals that are deemed so deficient or so out of line as
to preclude further meaningful negotiations need be eliminated
from the competitive range.

A Competitive range determinations are significant documents in the
procurement file. This documentation is helpful to serve as a basis for
debriefing offerors and for responding to inquiries and protests. Many
agency procurement procedures provide written notification to all
offerors whose proposals have been eliminated from consideration for
award. Such notification occurs at the earliest practicable time after
this determination is made.

A Written and/or oral discussions are usually conducted with all
offerors determined to be within the competitive range.

A At the conclusion of discussions with offerors in the competitive range
the procuring official may ask all offerors to submit their best and final
offers (BAFO) in writing. This combines fairness with incentive for each
competitor to submit its best realistic offer. Section 4.3.8 (Request for
Best and Final Offer) provides further details on requesting best and

FEDERAL TRANSIT ADMINISTRATION 90



final offers.

4.3.6 Discussionsvith Offerors

The recipient may wish to obtain clarifications from one or more offerors or hold discussions
with all offerors immediately after receipt of proposals. Even though a recipient is not
required to conduct discussions with any offeror, discussions can be an important part of the
competitive procurement process. The content and extent of those discussions is a matter of
judgment based on the particular facts of the procurement. Typically, the first discussions are
oral presentations made by a short list of offerors within the competitive range as described
in Section 4.3.5 (Competitive Range).

If an agency enters into negotiations or discussions (as opposed to simple requests for
clarification) with one offeror, any appearance of unfairness or bias may be avoided by
entering into negotiations with all remaining offerors. This includes advising an offeror of
deficiencies in its proposal and affording them

an opportunity to satisfy the requirements by submitting a revised proposal. Circumventing
the process merely by requestingfi c | a r i fwhen ¢hé agennysig) in fact, conducting
discussions, is a mistake. If the questions asked necessitate a response from an offeror to
correct a deficiency or revise its proposal, then discussions have been held. If discussions
are held with an offeror, fairness dictates conducting meaningful discussions with all.

A recipient is not, however, obligated to have all-encompassing discussions with offerors nor
is it obliged to discuss every element of a technically acceptable proposal in the competitive
range that has received less than a maximum possible score. Also, if a proposal is technically
unacceptable as submitted and would require major revisions to become acceptable, the
recipient is not required to include the proposal in the competitive range for discussion
purposes.

After concluding discussions, the procurement official may realize there is a significant
mistake or aspect of a particular proposal that the evaluators do not understand. Since
allowing one offeror an opportunity to correct its proposal would constitute discussions with
that firm, discussions must be reopened with all offerors in the competitive range who, in
turn, must be permitted to submit revisedproposals.

During discussions with offerors, the evaluation team may learn more about a technique used
by offeror A that would complement offeror B 6approach in a manner that would yield an
advantageous offer from B. In such instances, the recipient may ask all offerors to submit a
revised proposal with the advantageous approach. Or, after price proposals have been
evaluated, someone on the evaluation team may suggest that an offeror with a high technical
score be asked if it can meet the lower price of a competitor. Such techniques are considered
technical leveling, technical transfusion or auctioning. Use of these techniques may cause
offerors to react adversely. Because offerors are concerned about their position relative to
their competitors and want to keep their strengths or unique ideas confidential, they may
become more secretive in their discussions with the recipient if they sense the recipient may
share their ideas, pricing, or positions with their competitors. This is not to discourage
discussion of price or suggesting major revisions in a proposal, but rather to discourage the
disclosure, even indirect, of one o f f e informadia to another. To do otherwise may result
in offerors holding back on their strengths and valuable information until the BAFO period.

Maintaining confidentiality during the evaluation process has many advantages. Control of
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confidential information will allow an agency to conduct more meaningful negotiations,
particularly with respect to information provided by each offeror as it relates to their technical
and cost proposals. In many States, trade secrets and other confidential information
regardingab u s i nfiraacesd and operations is protected by statute and usually can be kept
confidential during the evaluation process, and, in some instances, after the award of
contract. State public information laws and the Federal Freedom of Information Act (FOIA),
however, may affect what particular information can be protected, particularly if there is
strong public interest in the procurement and inquiries are made by non- competitors and
other parties interested in the activities of the transit agency.

4.3.7 Requesfor RevsedProposals

The most common tool used by procurement officials in competitive negotiations is a

request for a revised proposal. The purpose of the request for revised proposals, like the
original request for proposals, is to harness the

competitiveness and creativity of the offerors to produce the most advantageous proposal for
the agency. Typically, the agency lists and explains the deficiencies of a proposal. A complete
revised proposal, including price (except under the Brooks Act) is requested from each offeror
in the competitive range. Unless explicitly stated otherwise, the revised offer extinguishes the
prior offer. While proposers will respond primarily to an a g e n cegu@ss in preparing
revised offers, an agency also wants to learn how its requests affect other aspects of the
proposals. Based on the format of the proposals and the nature of the changes the agency is
requesting, the agency may require that revised proposals be submitted in a form that will
allow evaluators to easily identify the changes and form the basis of a coherent contract, if
accepted. The offeror should clearly identify all changes made in the revised offer. The
submission of the revised offers can trigger another round of evaluations, determination of a
new competitive range, and discussions. An agency may repeat this cycle as many times as
necessary to obtain the most advantageous offers. If the procurement
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staff concludes they have obtained the most advantageous offer possible, they may
recommend award.

Private parties in bilateral negotiations would probably make counteroffers to each other to
advance the process. There are disadvantages to an agency making a counteroffer in a
competitive procurement. A counteroffer would not only extinguishthe o f f e lasb offér,st
would also place the other competitors in the position of accepting or rejecting the
counteroffer. Therefore, counteroffers are usually not made by procuring agencies.

4.3.8 Requesfor BestandFinalOffer

The procuring official is now at the stage in the competitive negotiation process where he/she
is ready to receive final offers. The official may now ask for a

best and final offer (BAFO) from those offerors still within the competitive range. If there are
offers that have no viable chance of being made competitive by this time, the BAFO request
may be limited to only those offerors who are still competitive even if only one offeror is left
at this stage of the procurement process. If, on the other hand, there is a significant
possibility there will be a desire to improve further on the next offers, then the procuring
official is not ready to request BAFOs, and, instead, should request revised offers.

The request for a BAFO usually includes the following elements:

A Specific notice that discussions are concluded;

A Notice that this is the opportunity for the offeror to submit a best and
final offer;
A A definite, common cutoff date and time that allows a reasonable

opportunity for the preparation and submission of the best and final
offer; and

A Notice that the final offer must be received at the place designated by
the time and date set in the request and is subject to any provisions
dealing with late submissions, modifications, and withdrawals of
proposals set forth in the solicitation.

Upon timely receipt of the BAFO(s) and final evaluation by the agency, the procuring
official should be in a position to recommend award to a firm or individual in accordance
with the terms and conditions of the solicitation.

The preferred practice is to ask for one BAFO. Requests for additional BAFOs should be
avoided, if possible. However, additional technical or price/cost-related issues may surface as
aresultofthe o f f e final subrsission or other factors that preclude a reasonable
justification for contractor selection and award. If it

is clearly in the procuring a g e n destirgerests, discussions may be reopened and the
issues resolved. Again, at the conclusion of the round of discussions, an additional request for
BAFO(s) would be issued to all offerors still within the competitive range.

4.3.9 Award Basedn InitialProposals

Recipients may accept one of the initial proposals if it is clear that acceptance of the most
favorable initial proposal without discussion will result in a fair and

reasonable price to the agency. Therefore, as a general matter, it is advantageous for
solicitations to contain a notice that award may be made without discussion of proposals
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received, and that proposals should be submitted with the most favorable terms possible.

An agency is not required to conduct discussions with any offeror provided: (1) the solicitation
did not commit in advance to discussions or it notified offerors that award might be made
without discussion; and (2) the award is, in fact, made without any written or oral discussion
with any offeror. This is often the case where the proposal is for services where rates are
regulated and the competition is on the basis of service, e.g., certain types of insurance. If an
agency accepts an initial offer, the determination of fair and reasonable price will be an
important document in the procurement file.

4.3.10 WithdrawalofProposal

The solicitation normally states a date and time by which offers must be submitted, and a
period following that date during which the offers remain firm. See Section 3.5 (Common
Elements of the Solicitation Process). Allowing

offerorsto withdraw or modifytheir proposalsup to the time they are duewill maximize
competition and reduce the need for alternate or revised proposals duringthe evaluatiorstage.
After the duedate,however, the proposalsare usually firm and cannot be withdrawn during the
validity period. To ensure the legitimacy of proposals and discourage frivolous proposals, the
agency should have the right to accept an initial proposal without regard to whether the
offeror has had second thoughts concerning its submission.

As in the case of sealed bids, it is important to the integrity of the procurement process that
all offers are serious and none are submitted for exploratory reasons or to cast a certain light
on other offers. Although the negotiation process, in contrast to sealed bidding, reduces
gamesmanship in the process, such a concern is still valid, particularly wherethea g e n c
preference is to accept an initial offer. In the case of a revised offer or BAFO, the solicitation
can stipulate that the withdrawal of the offer does not invalidate the most recent offer on file.
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4.3.11 Debriefingunsuccessffferors

Offerors excluded from the competitive range or from award may request a debriefing or,
alternatively, the agency may offer to provide a debriefing. If the reasons and rationale not to
proceed with an offeror are well-documented, the procuring official can proceed to debrief
the offeror(s) with confidence. A candid explanation of the process can serve the purposes of
defusing any potential dispute by the disappointed offeror(s) as well as encourage future
participation by the unsuccessful offerors. If there is a high probability that a dispute will
materialize, then the agency is under no obligation to notify or debrief unsuccessful offerors.

During the debriefing, the procuring official should be prepared to discuss the reasons an
of f e praposél was rejected with openness and candor. Take this opportunity to

educate the offeror on the competitive proposal process and avoid comparisons to the
successful offeror. Focus on the strengths and

weaknesses of the offer itself with specificity. If done properly and professionally, the agency
may receive an improved competitive proposal from the offeror(s) in a future procurement.

Unless an a g e n @rpoddures require notification of the disappointed offeror(s) immediately,
the procuring official may decide to hold off debriefing the losing offeror(s) until the contract is
awarded. If there is reason to believe a losing firm is inclined to dispute or delay award of the
contract,

State rules and procedures may still allow the agency to proceed with contract award prior to
any debriefings. The disappointed firm(s), however, may become suspicious of the intent if
the agency has not contacted them for further discussions or notified them of a pending
award to another competitor. If the agency waits until award is made, which is a public action,
the losing offeror(s) will be left with only two choices: (1) do nothing; or, (2) file a bid protest or
legal action. If the losing offeror(s) chooses the first course of action, they may be reluctant to
propose on future work due to mistrust in the process. If, however, the offeror(s) chooses the
second course of action, to file either a protest or a lawsuit, this may result in a delay in the
commencement of contract performance at substantial cost to the agency. Recipients must
carefully weigh the risk of litigation against the risk of delaying award of the contract.

4.4 Two-Step Procurement Evaluation Process

A variation in the sealed bidding process that has long been recognized in public
procurement is referred to as the two-step method of procurement. It has some
characteristics of both sealed bidding and competitive proposals, and complies with all of

F T Ar@quirements for the competitive proposal process. Two-step bidding is a two-phase
process that generally consists of: (1) evaluation of the technical proposal only; and (2)
consideration of price for those bids that are determined to be technically acceptable. Under
the first step, discussions can be held with offerors similar to what takes place with the
competitive proposals. In step two when the pricing proposals are considered, award can
then be made to the lowest, responsive and responsible bidder.

The process is designed to:

A Obtain the benefit of sealed bidding by award of a contract to the
lowest responsive, responsible bidder; and

AObtain the benefit of the competitive proposal method of
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procurement through the solicitation of technical offers and
conducting discussions to determine the acceptability of the
technical offers.

The process may be recognized by State law as a separate method of procurement. Or, it

may be allowed as a variation of a sealed bidding statute, particularly in States where
limitations on the use of the competitive proposal methodexists.

The two-step method generally is used when it is not practical for recipients to prepare a
definitive purchase or contract description that is suitable for award on price alone. In the
absence of laws that require the use of sealed bidding, some transit agencies establish a
preference for the two-step process over competitive negotiations when all of the following
conditions are present:

A Available specifications are not definite or complete or may be too
restrictive without technical evaluation (and any necessary
discussion) to ensure mutual understanding of the technical
requirements between each source and the recipient;

A Definite criteria exist for evaluating technical proposals;

A More than one technically-qualified source is expected to respond;

A Sufficient time will be available for use of the two-step method; and

A A firm fixed price contract or a fixed price contract with economic
price adjustment will be used.

4.4.1 StepOneof Process
Step One of the process normally involves the following steps.
Solicitation In addition to the normal requirements for an IFB, the solicitation requires:

A That unpriced technical offers are requested:;
AThat the procurement is a two-step sealed bid procurement and that

priced bids will be considered in the second step and only from those

bidders whose unpriced technical offers are found to be acceptable in

the first step;
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A The criteria to be used in evaluating the unpriced technical offers;

A That the transit agency, to the extent determined to be
necessary, may conduct oral or written discussions regarding the
technical offers;

A A statement that bidders should submit proposals that are acceptable
without additional explanation or information and that the transit agency
may make a final determination regarding the acceptability of the
proposals based solely on the basis of the proposals as submitted,
and may proceed with the second step without requesting further
information from any bidder;

A That bidders may designate those portions of the technical offers
which contain trade secrets or other proprietary data which are to
remain confidential; and

AThat the item being procured will be furnished generally in
accordance with the b i d dtechnical offer as found to be
technically acceptable and will meet the requirements of the
solicitation.

Amendments

A Amendments issued prior to the receipt of technical offers are
important to all prospective biddersasi n a fAWB.r mal o

A Amendments issued after receipt of the technical offers need be
submitted only to those bidders who submitted unpriced technical
offers and they should be allowed to submit new technical offers or
amend those previously submitted.

Receipbf Unpriced echnicaDffers

A Unless required by law, unpriced technical offers need not be
publicly opened.

A Offers are typically opened in front of two or more authorized
agency employeesswitnesses.

A Offers usually are not disclosed to unauthorized persons.

Evaluation

Evaluation of unpriced technical offers should be in accordance with the criteria set forth in
the solicitation. The unpriced technical offers should be categorized as:

A Acceptable.

A Potentially acceptable (i.e., reasonably likely it can be made acceptable);
or

AUnacceptable, in which case the contracting officer records in
writing the basis for this finding and makes it part of the
procurement file.

A Any proposal which modifies or fails to conform to the
essential requirements or specifications of the solicitation can
be considered nonresponsive and categorized as
unacceptable.
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AWnhen an unpriced technical offer has been determined to be
unacceptable, the bidder may be notified of that fact and is not

normally afforded additional opportunities to submit supplemental
information amending its technical offer.

Discussions

Discussions involving unpriced technical offers may be conducted with any offeror who
submitted an acceptable or potentially acceptable technical offer.

A Discussions can be conducted in accordance with the principles
discussed in Section 4.3.6 (Discussion with Offerors) involving the
competitive proposal method of procurement.

A Once discussions have commenced, any offeror who has not been
notified that its offer has been found unacceptable may submit
supplemental information amending its technical offer at any time
until the closing date established.

A Such submission may be made at the request of the Contracting
Officer, or uponthe o f f e own iniflatve.

4.4.2 StepTwo of Process

Step two of the process may be initiated without discussions if there are a sufficient number
of acceptable proposals to ensure adequate price competition. Based upon the results of
Step One, the recipient may wish to revise the technical specifications (minimum technical
requirements) in Step Two in a manner that does not conflict with the final unpriced
proposals. While there is no assurance that the prices will be close to each other, the
recipient does know to what degree the proposals have competitive technical merit.

The procedures discussed in Section 4.2 (Sealed Bid Evaluation Process) may be followed
in Step Two. Each bidder who submitted an unpriced offer that was determined to be
acceptable in Step One is invited to submit a priced offer. The IFB states that the bidder will
comply with the specifications and the o f f e aczaptalde technical proposal. No additional
public notice or advertisement of the solicitation is necessary because such notice was given
during the Step One Process. Award would be made to the lowest, responsive responsible
offeror.
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4.5 Sole Source Proposals Evaluation Process

All procurementtransactionamust be conducted in a mannproviding

full and open competition. Procuremeby noncompetitive proposals is
procurement through solicitation of a proposiabm only onesourceand
maybe used onlyhenone or more of the followingcircumstancespply:
(1) the item is available onlirom a singlesource;(2) the public exigency

or emergencyor the requirement will not permit a delay resultirigppm
competitivesolicitation;(3) FTAor the pasghroughkentityexpresslyauthorizes
noncompetitiveproposalsin responsto a writtenrequesfromtherecipient

or (4) after solicitation of a number of sources, competition is determined
inadequateSee2 C.F.R 800.320Methodsof procurementto befollowed,
andFTACircular4220.1FChapterVI, paragrapt8.i. 8 OtherThanFulland

OpenCompetitian

Public procurement essentially operates in an environment where full and open competition
is the primary goal or aspiration and, in many cases, is a mandate. Thereare, however,
legitimatereasonsor situationswhere limitedor no competition exists. The Uniform Guidance
restricts the use of noncompetitive or sole source procurement, when FTA funds are
involved, to the limited circumstances enumerated above. Additionally, State laws or agency
regulations may further limit the use of sole source procurements.

Because procurement by sole source is a nhoncompetitive procurement, it is treated as an

i e x ¢ e-w-the-w o r mthe public arena. The use of this method of procurement must be
justified, and, frequently, pre-approval must be obtained before a sole source contract is
executed. In this context, i j u s t i fequates toidazumentation of the proposed action.
Contracting officers should take reasonable steps to avoid using sole source procurements
except in circumstances where it is both necessary and in the best interest of the agency.

The recipient must determine whether or not there is a valid justification to obtain the
product or service using the sole source method without risking the useof Federafundsfor

thosepurposesFTA permitsuseof Federafunds for sole source procurements if at least one
of the following circumstances is present:

AThe item is available only from a single source. Unique
capability or availability must be definitively established.
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A The public exigency or emergency for the procurement will not permit
a delay resulting from competitive solicitation. Health and safety
issues may be an adequate basis for a public exigency or emergency.

AWhen the a g e n mged fer the supplies or services is of such an
unusual or compelling urgency that the agency would be seriously
injured unless sole source procurements were utilized.

A Authorized by FTA or the pass-through entity, in response to a
written request by the recipient.

A Single bid or single proposal. After solicitation of a number of
sources, competition is determined inadequate. If the recipient is
satisfied about the bidding environment and the reasons why it only
received one bid, it can negotiate a sole source contract to arrive at
a reasonably priced contract.

It will be difficult to justify use of the sole source procurement method if the agency itself is
responsible for the situation. For example, lack of advance planning, delays in procurement
administration due to a shortage of procurement personnel or the incompetence of
procurement personnel, and insufficient funds due to budgeting constraints may not be a
sufficient justification for classifying

a needed procurement action as urgent or compelling. In these instances, an independent
opinion is warranted. Questions that a recipient should consider in its sole source analysis
include:

Als there a competitive alternative (e.g. modifying the restrictive
elements of the solicitation)? Does a survey of non-respondents
indicate that a
re-solicitation is likely to produce additional competition? If so, the
agency should conduct a new procurement.

AHow many firms requested copies of the solicitation?

AWas the solicitation sent to all known firms with capability to perform
the work?

A Could the scope or specification have been written differently to allow
more firms to compete without damaging ther e ¢ i p abifitytod rbest
its needs?

AWere prospective vendors given adequate time to respond
to the solicitation?

A Did prospective vendors request changes to the specification or
additional time to respond and were such requests granted?

AWas the lack of competition due to the necessary inclusion of a
proprietary product or service that would justify treating the
solicitation as a sole source?

Some recipients annually publish a list of previous sole source contracts on their web sites
in order to inform prospective vendors and suppliers of their sole sourced products and
services. The objective of this practice is to inform

prospective vendors and suppliers of those purchased products so that a vendor having a
product that it believes to be comparable to one that was bought via sole source could inform
the agency and seek to have its product reviewed for acceptability and as one that could be
offered competitively. Examples of such notices or procedures are in Appendix B, section B-
4.5.
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It is strongly recommended that recipients document very thoroughly and carefully the
rationale for proceeding with a sole source procurement. The agency may have very specific
requirements for making the case to sole source, and may have pre-approval requirements
at a certain dollar threshold that

must be met. Also, the Board of Directors may require its approval of any proposed sole
source procurement in excess of an established threshold prior to the commencement of the
negotiations. There may be other documentation

requirements specific to the agency, State, or local government that must be met prior to the
initiation of negotiations. For exampleso f r e c $ole soarcet dscoimentation
requirements, see Appendix B, section B-4.5.

Regardless of the justification for proceeding with a sole source contract, recipients are
required to obtain a proposal from the contractor and perform the requisite cost analysis to
ensure the cost is fair and reasonable.

4.6 Cost and Price Analysis

Recipients mugperform a cost or price analysis in connectiarith every
procurement actionin excessof the SimplifiedAcquisitionThreshold,
including contracmodificationsThe methodanddegree ofanalysislepends
on the factsand circumstances dfie procurement,but asa startingpoint,
the recipient mustmakeindependentstimateshefore receiving bids or
proposalsSee2 C.F.R§200.323 Contractostandprice andFTA Circular

4220.1FChapterVI, paragrapt6. 8 CostAnalysiandPriceAnalysis

In general, the purpose of a cost or price analysis is to ensure the recipient does not pay
unreasonably high prices to third party contractors. Prices, however, that are unreasonably
low can also be detrimental to an a g e n @rpgiasn if

they prove to be an indication that the offeror has made a mistake or doesné tinderstand the
work to be performed. It is important for recipients to do a cost analysis or price analysis for
every procurement action in excess of the Simplified Acquisition Threshold in order to
determine how realistic the costs are, and

for recipients nottop e r mi t i al@ furbealigtically low estimated contract cost and fee)
that will eventually result in a substantial cost overrun. [Pursuant to 2 C.F.R. 200.88, the
Simplified Acquisition Threshold means the dollar amount below which a non-Federal entity
may purchase property or services using small purchase methods. The Simplified Acquisition
Threshold is set by the Federal
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Acquisition Regulation at 48 C.F.R. Subpart 2.1 (Definitions) and in accordance with 41
U.S.C. 1908. As of the publication of this BPPM in 2016, the simplified acquisition threshold
is $150,000, but this threshold is periodically adjusted for inflation.]

FTA recognizes that some recipients may have difficulty obtaining the information necessary
to conduct a proper cost or price analysis. Although neither FTA nor DOT may change the
requirements for cost or price analysis, FTA continues

to seek a fair, practical solution to this problem consistent with the flexibility provided to
Federal contracting officers under the FAR. Recipients may also use their own cost principles
if they are consistent with the Federal cost principles.

The requirement to use the FAR cost principles affects the allowability of costs not only on
cost-reimbursement contracts but also when evaluating and negotiating cost elements in
order to establish fixed price contracts. Thus, whenever a recipient does a cost analysis of
ano f f e cost/pridesproposal, it

will need to use the Federal cost principles or its own cost principles consistent with the FAR
to determine what costs are acceptable for reimbursement under the FTA grantprogram.

Prior to developing a cost or price analysis, a recipient must develop a pre- solicitation
independent cost estimate (ICE). Once bids or offers are received and prior to award, the
recipient must then develop a cost or price analysis. Use of a cost or price analysis form
can help recipients conduct consistent and sufficiently documented procurements.

For examples of forms used by recipients for cost or price analyses, see Appendix B,
Section B-4.6.

4.6.1 IndependenCostEstimatgICE)

Before issuing a solicitation, recipients must develop an independent cost estimate or ICE of
the proper price and cost levels for the products or services to be purchased. Some
recipients use the ICE as a basisfortheEngi neer 6s

or Project S p 0 n s eastimate of the contract value which is advertised in the solicitation.
The ICE can range from a simple budgetary estimate to a complex estimate based on
inspection of the product itself and review of such items as drawings, specifications, and
prior data, such as cost data from

prior procurements. The pre-solicitation ICE should inform the post-bid cost and price
analysis. The ICE can assist in determining the reasonableness or unreasonableness of
price and/or the estimated costs to perform the work. If the recipient intends to require a
breakdown of estimated costs, the in-house independent cost estimate should be broken
down into the various cost elements.
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The ICE is essentially the r e ¢ i péstanate @ what the item or service i s h ocuol sdt . 0
Available resources for completion of an ICE include: (1) the use of published price lists,

(2) historical pricing information from contracts

awarded by ther e c i pagenayt (8 somparable purchases by other agencies,

(4) engineering estimates, and (5) independent third party estimates (e.g., an A/E

construction cost estimate).

For sample ICE forms used by recipients, see Appendix B, section B-4.6.
4.6.2 Price Analds

The FTAPricingsuiddor FTAGranteess a valuable tool for FTA recipients in their performance
of cost and price analysis to determine the reasonableness and the realism of prices
offered by vendors, contractors, etc. on FTA funded

procurements. The guide has not been updated to reflect the most recent dollar thresholds,
but the guidance remains useful to recipients looking for guidance on different analysis
techniques. The Guide describes six price analysis techniques that recipients might use
depending on the circumstances of the particular procurement. The accepted forms of price
analysis techniques include:

A Adequate price competition;

A Prices set by law or regulation;

A Established catalog prices and market prices;

A Comparison to previous purchases;

A Comparison to a valid recipient independent estimate; and
AVvalueanalysis.

The Guide can be found at Federal Transit Administration website Third Party Procurement
Pricing Guide. Some of the questions that recipients should ask in evaluating whether a price
analysis is appropriate include:

A Can a determination that a price is fair and reasonable be made
without having to analyze the cost elements that make up the
total price?

A Are any of the six criteria above available to make a
determination concerning the reasonableness of the price
being offered?

4.6.3 AdequatePrice Competition
In order to have adequate price competition, the following conditions must be present:

A At least two responsible offerors respond to a solicitation.
A Each offeror is able to satisfy the requirements of the solicitation.
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A The offerors independently contend for the contract that is to be
awarded to the responsive and responsible offeror submitting the
lowest evaluated price.

A Each offeror must submit priced offers responsive to the
express requirements of the solicitation.

Alf the four conditions above are met, price competition is adequate
unless one of the following is present:

A The solicitation was made under conditions that unreasonably deny
one or more known and qualified offerors an opportunity to compete.

AThe low competitor has such an advantage over other competitors
that it is practically immune to the stimulus of competition.

AThe lowest final price is not reasonable and this finding can be
supported by facts.

4.6.4 PricesSetby Lawor Regulatiorare FairandReasonable.

Recipients should acquire a copy of the rate schedules set by the applicable law or
regulation. Once these schedules are obtained, the recipient needs to verify that the
schedules apply to the situation and that it is being charged the correct price. For utility
contracts, this policy applies only to prices prescribed by an effective, independent
regulatory body.

4.6.5 Establishe@atalogPrices

The idea behind catalog prices is that a commercial demand exists and suppliers have been
developed to meet that demand. Ther e c i pgdo& is to énsure it

is getting at least the same price as other buyers in the market for these items. The recipient
needs to be sure that the catalog is not simply an internal pricing document, and should
request a copy of the document or at least the page

on which the price appears. Established catalog prices require the following conditions to
be present:

A Established catalog prices exist.
AThe items are commercial in nature.
AThey are sold in substantial quantities.
AThey are sold to the general public.

4.6.6 EstdlishedviarketPrices

Established market prices are based on the same principle as catalog prices except there is
no catalog. A market price is a current price established in the usual or ordinary course of
business between buyers and sellers free to bargain. These prices must be verified by
buyers and sellers who are independent of the offeror. If the recipient does not know the
names of other commercial buyers and sellers, it may obtain this information from the
offeror.
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4.6.7 Comparisorto PreviousPurchases

Changes in quantity, quality, delivery schedules, the economy, and inclusion of non-
recurring costs such as design, capital equipment, etc. can cause price

variations. Each differing situation must be analyzed, and the recipient should also ensure
that the previous price was fair and reasonable. This determination will

be based upon a physical review of the documentation contained in the previous files.

4.6.8 Comparisorto aValidRecipienindependenCost Estimate

Verify the facts, assumptions, and judgments used by the estimator. Have the estimator
providethe methodanddatausedin developinghe independentcost estimate. For example,
did prices come from current catalogs or industry

standards? The recipient should feel comfortable with the estimate before relying on it as a
basis for determining a price to be fair and reasonable.

4.6.9 ValueAnalysis

This method requires a recipient to look at the item and the function it performs so the
recipient can determine its worth. The decision of price reasonableness remains with the
contracting officer; however, parties requiring value-added activity should be consulted for
their expertise, and they should participate in making the decision.

4.6.10 CostAnalysis

Cost analysis is the review and evaluation of the separate cost elements and profit in an
o f f e praposal and the application of judgment to determine how well the proposed
costs represent what the cost of the contract should be assuming reasonable economy
and efficiency. The FTA Pricing Guide also discusses the steps that must be taken to
perform a cost analysis and gives

guidance as to when the recipient should use a cost versus price analysis method.

4.6.11 CostRealismAnalysis

Cost realism analysis is the process of independently reviewing and evaluating specific
elements of each o f f e praposédsost estimate to determine

whether the proposed cost elements are realistic for the work to be performed, reflect a clear
understanding of the requirements, and are consistent with

the unigue methods of performance and materials described inthe o f f e technidals
proposal. Cost realism analyses should be performed on competitively awarded cost-
reimbursement contracts to determine the probable cost of performance for each offeror. The
probable cost may differ from the proposed cost and should reflectther e c i phegnt 6 s
estimate of the cost of any contract that is most likely to result from the o f f e praposal.s
The probable cost is determined by adjusting each o f f e praposédsost to reflect any
additions or reductions in cost elements to realistic levels based on the results of the cost
realism analysis. The probable cost should be used for purposes of evaluation to determine
the best value. Cost proposals and cost analysis typically are associated with negotiated
procurements, including modifications and change orders to existing contracts. In order to
facilitate the evaluation of contractor

cost proposals, it usually is helpful to prescribe the format of the cost proposals in the
solicitation. This will ensure that all offerors submit proposals that can be easily compared to
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one another on a cost element basis (if the procurement is competitive), and it will facilitate
the evaluation of proposals against the in-house independent cost estimate, and for a cost
realism analysis.

4.6.12 TechnicalAnalyss

A technical analysis of the proposed types and quantities of materials, labor, special tooling,
equipment, travel requirements, and other direct costs usually will be necessary. These
analyses will have to be performed by personnel specialized in engineering, science or other
disciplines. At a minimum, the technical analysis should examine the types and quantities of
material proposed and the need for the types and quantities of labor hours and the labor

types.
4.6.13 AdvisoryAuditAssistance

Advisory Audit Assistance is strongly recommended whenever the valueofan of f er or 0 s
proposal is significant and the costs of obtaining the audit assistance do not outweigh the
potential benefits. If the offeror has performed work for

Federal agencies, there may very well be a Federal audit agency, such as Defense Contract
Audit Agency (DCAA), that can be contacted by phone for the latest available audit
information regarding direct labor rates, indirect cost rates, and other pertinent costs. If there
are no Federal auditors, the recipient should consider contacting the independent CPA firm
who audited and certifiedthe c o nt r a c t @cer@ annualdirancial statements.
Oftentimes these CPA firms will provide audit assistance. If the recipient does request an
advisory pricing audit for the purpose of conducting negotiations, it should be sure

to inform the auditor that the FAR part 31 cost principles must be used to determine allowable
costs. The recipient should also be sure to evaluate the proposed costs of any subcontractor
that has submitted cost data to the prime contractor.

4.6.14 Profit/Fee
To negotiate a fair and reasonable profit, consideration should be given to:

AThe complexity of the work to be performed:;
AThe risk borne by the contractor;
AThe contractorés investment:
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SECTION 4: EVALUATION OF PROPOSALS AND CONTRACT AWARD

AThe amount of subcontracting;
A The quality of its record of past performance; and

Alndustry profit rates in the surrounding geographical area for similar
work.

4.7 Documentation of Procurement Actions

Recipientare requiredto maintainandmakeavailabléo FTAwritten
recordsdetailingthe history of eachprocurement actiorfor a period of
three yearsafter the recipient and subrecipients,ahy,havesubmitteda
final expenditureeport. Different retention periodsmayapply inthe event
of litigation or in other limited circumstances. Theszordswill include,
but are not necessarily limitetb the following: rationaldor the method of
procurement,selection of contractype, contractor selection or rejection,
andthe basisfor the contract price.See2 C.F.R 800.318(i}and200.333and

FTACircular4220.1FChapterlll, paragrapiB.d.d Record&eeping

This section discusses the documentation requirements that relate most directly to the award
of the contract. Recipients should note that documentation of contract decisions and actions
is a common area of deficiency among F T A @esipients. The most commonly identified
problems include:

ANo independent cost estimate (ICE) prior to solicitation;

ANocostorpriceanal ysis of contractorsé propo
ANo documented rationale for the selected contract type;

A No documentation for the contractor selection decision; and

ANo documentation describing how the price was determined or
negotiated.

For examples of procurement documentation checklists developed by recipients, see
Appendix B, section B-4.7.

4.7.1 Seaked Bid ProcurementDocumentation

At the time of bid opening there should be a public reading of the bids and a recording of
them, usually referred to as an Abstract of Bid, which becomes

a part of the written record for the procurement action. The decisions made throughout the
award process are also included in the written record. Elements of the award decision that
need to be included in the documentation include:

A A tabulation and evaluation of bids. This will include a determination
that the low bid is fully responsive to the IFB. Responsiveness is
discussed in Section
4.2.3 (Responsive Bidder). When there are lower bids than the one
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that is accepted for award, the award decision document must give the
reasons for
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rejecting the lower bids. When there are equal low bids, the
documentation must describe how the tie was broken.

A A determination that the low bidder is responsible.
Responsibility is discussed in Section 4.1 (Responsibility of
Contractor).

A A determination of the reasonableness of the price. Section 4.6 (Cost
and Price Analysis) discusses the FTA requirement that every
procurement action must include a cost or price analysis to determine
the reasonableness of the proposed contract price. The starting point
for this cost or price analysis should be the independent cost estimate
or ICE, which is prepared prior to advertisement of the contract.
Significant differences between the independent cost estimate and
the low bid need to be discussed.

4.7.2 Negotiated Procurements

Having considered all of the available proposal evaluation data, the selection official must
document the basis for the decision to select that offeror i w h o woposal is most
advantageous tother e c i p pragmam Witk price and

other factors ¢ o n s i dEhe apmtracbdfile documentation should include the following:

A Determinationf CompetitivRanges discussed in Section 4.3.5
(Competitive Range). The Competitive Range Determination
identifies those proposals that had a reasonable chance of being
selected for award given their relative technical strengths and
weaknesses, and their relative prices.

A The Technicdtvaluatioas discussed in Section 4.3.4 (Competitive
Proposal Evaluation Criteria). The technical evaluation information
indicates the relative strengths and weaknesses of the proposals
together with the technical risks (if any) of the various approaches.

A A Cost/PricAnalysiasdiscussed isection4.6 (Cost andPrice Analysis)In
all instances, the contract file must reflect evidence of a cost or price
analysis having been completed. The recipient may wish to prepare a
separate Cost/ Price Analysis memorandum analyzing the costs or
prices proposed against:

(a) the independent cost estimate prepared prior to solicitation; (b)
specific company information in the proposals, such as the particular
technical approach being offered; and (c) any other pertinent
information such as a technical evaluation of the cost proposal, an
advisory audit of the o f f e costipropmsal, or a comparison of prices
offered with prior procurements.

If the contract being awarded is a cost-reimbursement type, the
Cost/ Price Analysis needs to address the realism of the various
cost elements

proposed. Where the costs are unrealistically low, an adjustment
should be made to reflect what the agency believes the effort will
actually cost given the o f f e specifidtexhnical approach as well

as its direct and indirect cost rates. This cost realism assessment
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must be carefully considered when determining whicho f f er or 6 s
proposal represents the best value for the procuring agency. All too
often contractors are unrealistically optimistic in
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estimating costs in competitive cost-type situations (knownasfib uy i ng
i n OThe result is that the lowest proposed/estimated cost is not
necessarily the most advantageous choice for the procuring agency.

A Determinatioof Selecte@ o n t r Resporsibillgsliscussedn Section
4.1 (Responsibility of Contractor). Documentation regarding the
selected cont r act or 6 sshouléle ndudedinihe file. t y

4.7.3 PreNegotiationPlarandMemorandunof Negotiations

Many procuring agencies have adopted a requirement for written Pre- Negotiation Plans
prior to conducting negotiations with offerors in negotiated procurement situations. The
advantages of using this kind of document are numerous. First, it requires a reasoned
analysis of the o f f e pricerledding to the establishment of a negotiation objective that is
acceptable to all

organizational elements of the agency. Second, it allows the procurement official to develop
a range of price objectives that are acceptable to agency management so that negotiations
can be concluded if the price can be negotiated within the range established in the Pre-
Negotiation Plan. A Pre-Negotiation Plan also brings together the various interested parties
of the agency in the development and approval of a unified negotiation position so that
internal agency differences

of opinion can be resolved before negotiations begin, producing negotiation objectives

that everyone can support.

It is essential that every contract award be documented with a Memorandum of
Negotiations. This memorandum must describe the most important aspects of the
procurement history that, at minimum, would include the following information:

A A statement of the purpose of the procurement.

A A history of the procurement, including references to important
documents with their dates and identifying numbers. These would
include: advertisements of the procurement, RFP, technical
evaluation of proposals, etc.

AThe names and positions of each person who participated in the
negotiations.

A An explanation of how the final price was negotiated. This
explanation needs to reference the Pre-Negotiation Plan price
objective (if such a Plan was developed), the independent cost
estimate (which should always be developed), and any advisory
audits that may have been conducted.

A A description of important contract terms and conditions, such as
insurance requirements, DBE participation, Buy America provisions,
etc.
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4.8 Award Procedures
Contract awardsgererallyfollow one oftwo procedures:

1. OfferandAcceptanc&When the agencys fullyin agreemenwith all of
the terms andconditionsof the offer anddesiresto makeanimmediate
contractawardit mayusea simpleoffer andacceptancdorm asthe
awardingdocument. Allthat is required ighat the agencyofficial sign the
0 a ¢ ¢ e phloaekorcthe form andissueit to the contractor. The form
mayreferencedocumentssuchasthe RFPwhich containsthe terms
andconditionsuponwhichthe offer is basedThisapproachmaywork
well if there havebeenno changego the terms originallyestablished
in the RFPput where there havebeenchangeseitherintheo f f er or 6 s
proposedterms or resultingfrom negotiationsthe agencymayavoid
confusionby draftinga bilateralcontract documentwhich definesthe
finalterms agreedupon.

2. BilateraContract In manycaseghere will havebeenchangego the
RFPterms or the proposalterms duringthe courseof discussionand
negotiationswith the offerors. In suchcaseghe agencymaywantto
issuea preliminarynotice of awardnotifyingthe successfubfferor
that it hasbeenselectedfor awardandthat anintegratedbilateral
contractdocumentwill be forthcoming.Thisintegratedcontract
would incorporatethe final negotiated termsandconditions,including
price, specfications,warranty provisions etc. Having theofferor sign
the contract with the finalterms andconditionsavoidsthe problem
of confusionas towhat thefinalagreementctuallywas,which could
happenf the offer andacceptancdéormat were usedafter revisions
were discussedOfferors shouldbe advisedhot to start work until a
contract hasbeen signed bigoth parties.

4.8.1 PublicAnnouncementsfContractAwards

For manyyears variousFederalappropriationdawsimposednotification requirements on all
recipients ofFederalssistancawardsexceedings500,000.

In recentyears,notificationrequirementshavebeenlimitedto States,and the $500,000
thresholdhasbeen removed.Therefore,eachStaterecipient must includeprovisionsin allits
requestsfor proposals, solicitation$;ederal

assistancapplicationsforms, notfications pressreleasespr other publicationsinvolvingFTA
assistancdhat FTAis or will be providingFederalassistancéor the project, the amount ofFederal
assistanc&TAhasprovidedor expectsto provide,andthe Catalog ofFederaDomesticAssistance
(CFDA) Number of the programthat authorizesthe Federalssistance=TA interpretsthe statuteto
require that subrecipientslesseesor third party contractorsof the Stateat anytier alsocomply
with those notificationrequirements Becauseappropriations lawsexpire annually and these
provisionshavenot beenenactedaspermanent legislation orevenappearconsistently irthe same
appropriationsacts,recipientslegislation or even appear consistently in the same appropriations
acts, recipients need to review the various Federal appropriations acts for the applicable
fiscal year to determine the required level of notification. F T AKlaster Agreement
incorporates the notification requirements that are in effect when that Master Agreementis
issued.
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4.9 Protest Procedures

Section 200.318(k) of Title 2, Code of Federal Regulations, provides that a recipientii al o n e
must be responsible, in accordance with good administrative practice and sound business
judgment, for the settlement of all contractual and administrative issues arising out of
procurements. These issues include, but are not limited to, source evaluation, protests,

disputes, and claims. These

standards do not relieve the [recipient] of any contractual responsibilities under its contracts.

The Federal awarding agency will not substitute its judgment for that of the [recipient] unless

the matter is primarily a Federal concern. Violations of law will be referred to the local, state,

or Federal authority having properj ur i sdi cti on. 0

FTA recipients are responsible for resolving all contractual and administrative issues arising
out of their third party procurements, including source evaluation and selection, protests of
awards, disputes, and claims using good administrative practices and sound business
judgment. FTA encourages the recipient to use appropriate alternative dispute resolution
procedures.

FTAisnotapartytoitsr e ci p i e partycontracts,ianddloes not have any obligation to
any participantinitsr e c i p i e partyscontrdacts.ilnrgeneral, FTA will not substitute its
judgment for that of the recipient or subrecipient unless the matter is primarily a Federal
concern. Examples of i F e d e b a t e inalude) but are not limited to, situations where a
special Federal interest is declared because of program management concerns, possible
mismanagement, impropriety,waste,or fraud.

Recipients can adopt protest procedures that will provide an outlet for supplier concerns that
cannot be informally resolved. These procedures will help the recipient resolve these
concerns on a schedule that minimizes the ultimate

cost to the agency. Recipients should consider including the procedures or key requirements
of the procedures in their solicitations.

A protest is a pot e fiotdorettingapanceivedverang mthe r emedy
procurement process. A protest must be accepted and reviewed with the understanding

that integrity of the procurement process as well as the procurement office may be at

stake. If an offeror does not have a satisfactory means of resolving its disagreement with

the recipient, his efforts to obtain satisfaction, including the possibility of litigation, may
substantially interfere with the procurement process and be costly to the agency. One

aspect of the protest process is an acknowledgment that public procurement officials are

making major public decisions, can conceivably err on occasion, and that there should be

some process short of litigation to remedy such an error.

There are three basic types of protests, based on the time in the procurement cycle when
they occur:

A A pre-bid or solicitation phase protest is received prior to the bid
opening or proposalduedate.

A A pre-award protest is a protest against making an award and is
received after receipt of proposals or bids, but before award of a
contract.

A A post-award protest is a protest received after award of a contract.

To ensure that protests are received and processed efficiently, recipients should have
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adequate written bid protest procedures. FTA recommends that these procedures be
included or referenced in the solicitation document. If they are referenced, information should
be included on how a copy of the procedures may be acquired by any interested party. When
the procedures are requested, they should be provided immediately. The written procedures
typically address the following elements:

A Difference in procedures for pre-bid, pre-award, and post-award
protests;

A Specific deadlines (in working days) for filing a protest, filing a
request for reconsideration, and forther e c i prespande dosa
protest;

A Specific contents of a protest (name of protester,
solicitation/contract number or description, statement of
grounds for protest);

A Location where protests are to be filed:

A Statement that the recipient will respond, in detail, to each substantive
issue raised in the protest;

Aldentification of the responsible official who has the authority to
make the final determination;

A Statement thatthe r e ¢ i p determinadian will be final; and

A Allowance for request for reconsideration (if data becomes available
that were not previously known, or there has been an error of law or
regulation).

One of the concerns that may arise in administering a protest is the effect on the award or
contract. The decision to open a bid or to award a contract prior to resolution of a protest
rests with each recipient. However, should the grounds for the protest be found valid and on a
matter that is primarily a Federal concern by FTA, FTA may choose not to participate in
funding of the contract. Each recipient must weigh this risk against the cost to the agency for
terminating the contract or providing alternative funding sources.

For examples of protest procedures used by recipients, see Appendix B, Section B-4.9.
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49.1 FTAInvolvementinProtests

F T Aiéwelvement in bid protests is limited. The Uniform Guidance, as adopted by DOT, no
longer includes the language in 49 C.F.R. § 18.36(b)(12) that provided for a direct appeal to
FTAofar e c i pfina detishos on a bid protest. The Uniform Guidance provides that:

i T men-Federal entity alone must be responsible, in accordance with
good administrative practice and sound business judgment, for the
settlement of all contractual and administrative issues arising out of
procurements. These issues include, but are not limited to, source
evaluation, protests, disputes, and claims. These standards do not relieve
the non-Federal entity of any contractual responsibilities under its
contracts. The Federal awarding agency will not substitute its judgment
for that of the non-Federal entity unless the matter

is primarily a Federal concern. Violations of law will be referred to the
local, state, or Federal authority having properj ur i s di2€F.R.&n . 0
200.318(k)

Thus, the F T Ardls is limited to considering matters thatarefi pr i maFederhlg oacer n. 0
Accordingly, Section (1)(b)(2)(a) of Chapter VII of FTA Circular 4220.1F, which provides for
direct appeals to FTA, is no longer applicable.

However, pursuant to 2 C.F.R. § 200.318(k), protesters may raise with the FTA matters
that are primarily a Federal concern. Unlike 49 C.F.R. § 18.36(b) (12), which required a
protester to exhaust all administrative remedies with the recipient before seeking an
appeal with the FTA, 2 C.F.R. § 200.318(k) does not include a similar restriction on
Federal review. That being said, only

under extraordinary circumstances will FTA exercise its discretion to consider a Federal
matter before the recipient has completed its review and resolution of the protest.

Additionally whenraisingFederaimatterswith the FTA prior to exhaustion of all administrative
remedies with the recipient, protesters are advised to clearly articulate the Federal

concern, its impactonther eci pi ent 0s

review of the protest, the prejudice to the protester that will result if FTA does not resolvethe
Federamatterimmediatelyandprovideanyother relevant documents or materials. Because
matters involving the award of contracts should be addressed expeditiously, protesters must
raise any Federal matters arising out of ther e ¢ i paward df &third party contract within
five (5) business days of ther e ¢ i pfina detision of the bid protest.

When consideringap r ot e meduest fdér ETA review of a Federal matter,

the FTA may ask the recipient to respond to the request and provide additional documents.
FTA recipients are reminded that they are required to maintain records pertinent to the
award and provide the FTA access to those records for audits or examinations upon
request. 2 C.F.R. 8§ 200.336. As a best practice, a recipient should notify its FTA regional
office when it receives a third party contract protest on a contract with substantial FTA
funds, and keep FTA informed about the status of the protest.

FEDERAL TRANSIT ADMINISTRATION 113



END

NOTES

©oo~NOoOOThA~, WNPE

16

17
18
19
20
21
22
23
24
25

26
27

28
29

30
31
32
33
34

35
36

37
38
39
40
41
42

43

Freund.UnitedStates260U.S 60(1922).
Aragon&onstrCo.v.UnitedStates165Ct. Cl. 382(1964).
AirA-PlaneCorpyv.UnitedStates187 Ct. Cl. 269,408 F.2d1030(1969).
SeeAragonabove.

PeteKiewit& Songo.v.SummiConstrCo, 422 F.2d242 (8th Cir. 1969).
Atlantidry DockCorpyv.UnitedStates773 F.Supp.335(M.D. Fla.1991).
NeilGros® Co, 69 Comp.Gen.247(B-237434)90-1 CPD { 212.
Coleyropertie€orp.PSBCA291,75-2 BCA | 11,514.
Reliancins.Co.v.UnitedStates20 Cl. Ct. 715(1990).
J.DHedinConstrCo.v.UnitedStates171Ct. Cl. 70,347 F.2d235(1965).
LieberCorp,70 Comp.Gen.448(B-232234.5)91-1 CPD  413.
Americai\irFilterCo, 78-1 CPD 136.

A66501, 15 Comp.Gen.573(1935);B95069 30 Comp.Gen.34 (1950).
Saddlev.U.S.287F.2d 411(Ct. Cl. 1961).

GeneraContracting ConstrCo.v.U.S.84 Ct. Cl. 570(1937);McMastery. State 15
N.E.417(N.Y.1888).

ABA ModelProcurement CodeclauseR5-401.06Differing Site ConditionsClause.
FARS52.2362 Differing Site Conditions.
KennyConstrCo.v.Metropolitaibanitarypist, 309 N.E.2d 221 (lll. 1974).
FAR52.2362 DifferingSite ConditionsClause andFAR52.2434 Change<Clause.
FAR52.24214.

2 C.F.R§200.401.

ModernFooddnc, ASBCA2090,57-1 BCA §1229.

NoblebroolContractorsnc, ASBCA9736,1964BCA § 42831964BCA & 4408.
S.N.NielserCo.y.U.S.141Ct. Cl. 793(1958).

B-E-CK ChristenseRabeKief& AssocsASBCA16467,73-1 BCA§9884.
Gregorg ReillyAssocinc, FAACAP65-30,65-2 BCA §4918;HoltzenConstrCo,
AGBCA413,752 BCA§11378.

BruceConstrCorpyv.U.S,.324F.2d516 (Ct. Cl. 1963).
NagerElecCov.U.S,.442F.2d936 (Ct. Cl. 1971);SW. Elecs& Mfg.Corp ASBCA
20698,77-2 BCA§12,631(1977),a f f665dF.2d1078(Ct CI. 1981).
BruceConstrCorpyv.U.S.324F.2d 516 (Ct CI. 1963).
WunderliclContractinGo.v.U.S,.351F.2d956 (Ct. Cl. 1965);Turnbullinc.v.U.S,
389F.2d1007(Ct. Cl. 1967).

PauHardemaninc.v.U.S,.406 F.2d1357(Ct. CI. 1969).
Laburnun€ontrsCorpyv.U.S,.325F.2d451 (Ct. Cl. 1963).
FAR31.105andFAR31.2.

FTACircular4220.1Handsucceeding circulars.)

Thismethodis namedafter the landmark1960decision inEichleaZorp. ASBCA
5183,60-2 BCA§2688,a f f6B10BCA§2894.
CapitaElecCov.U.S,.729F.2d743(Fed.Cir. 1984).

Theformulaasstatedin ConstructioBontracting he GeorgeWashington
University, 1991.

FTACircular4220.1F.

FAR52.21118.MPCR5-401.04.

BrezinaConstrinc, ENGBCA3215,751 BCA{ 10,989.

Dunbar& Sullivabredgingo, ENGBCA3165,73-2 BCA 1 10,285
VictoryConstrCo.v.U.S,.510F.2d1379(Ct. Cl. 1975).

BayArea RapidTransitDistrict (BART),GeneraConditiongr ConstructioBontracts
Articles GC4.5Increasedr DecreasedQuantities,and GC9.3 Forcéccount.
FAR52.24910, Default(Fixed Price Construction).

FEDERAL TRANSIT ADMINISTRATION 114



44
45
46
47
48
49
50
51

52

53

55
56

57
58
59
60
61

END NOTES

DiconJnc.v.MarbenCorp,.618F.2d40 (8th Cir. 1980).

SouthernFlooring &lInsulationCo., GSBCA1360,1964BCA 1 4480.
KaufmarDeDelPrintinginc, ASBCA19268,751 BCA | 11,042.
PanzierdHoganCo. v.Bender,143N.E. 739 (N.Y. 1923).
BART,ClauseGC.8.5.1.41 AnticipatedNon-Work Weather Days.

Seege.g. PeteKiewitSong<o.v.Summit Constt.o, 422 F2d242 (8th Cir. 1969).
DavhaCo, VACAB1005,72-2 BCA § 9683at 45,214.

U.S.ex. Rel.Heller Elec.Co. v. William F.Klingensmithinc.,670F2d1227,1231
(D.C.Cir. 1982).

AetnaCasualty& Sur.Co. v. Butte-MeadeSanitaryWater Dist., 500 F.Supp.193,
197(D.S.D.1980).

CanorConstrCorp, ASBCA16142,72-1 BCA 8622.

Contracting& MaterialCo. v. City of Chicago314N.E.2d 598 (lll App.Ct. 1974).
NorairE n gCdrgv.U.S.666 F.2d 546 (Ct. Cl. 1981).
WilliamLagnionENGBCA3778,78-2 BCA§13,260;LewionstrCo, ASBCA5509,
60-2 BCAS§ 2732.

PathmarConstrCo, ASBCA14285,71-1 BCA §8905.

Electricdtnters.nc, IBCA971-8-72,74-1 BCA§10,528.

PanPadic Corp. ENGBCA2479,652 BCA §4984.

VaroJnc, ASBCA15000,72-2 BCA §9717.

WheeleBros.ASBCA20465,79-1 BCA§13,642.

FEDERAL TRANSIT ADMINISTRATION 115



APPENDIX Federally Required and Other

A Model Contract Clauses

FEDERAL TRANSIT ADMINISTRATION 116



1. AppendixA. Federally Requireédind OtherModel ContractClauses

a. Al ACCESS TO RECORDS AND REPORTS
A.2 BONDINGREQUIREMENTS.........co e
A.3 BUSTESTING......cco oo A14
A.4 BUYAMERICAREQUIREMENTS.......ootiiiiii e A-16
A.5 CARGOPREFERENGEQUIREMENTS.......ccooi i, A-19
A6 CHARTEBERVICE. ... A21
A.7 CLEANMIRACTAND FEDERAWATERPOLLUTIOKONTROACT................. A-23
A.8 CIVILRIGHTSAWSAND REGULATIONS.......cooiiiiii e A-24
A.9 DISADVANTAGEBUSINESENTERPRISEBE).........ccooiiiiiiieiiiiiiee e A-28
A.10 EMPLOYEBROTECTIONS.......coi i A-37
A.11 ENERGYONSERVATION. ...ttt A-41
A.L12 FLYAMERICA e A:42
A.13 GOVERNMENWIDEDEBARMENAND SUSPENSION..........ccooeiiiiiieiieee. A-45
A.14 LOBBYINBRESTRICTIONS.......ccooiiiiiiiiiiiiii e A-47
A.15 NOGOVERNMENODBLIGATIONOTHIRDPARTIES........covvviiiiiiiiiiiien A-49
A.16 PATENRIGHTANDRIGHTENDATA. ... A50

A.17 PREAWARDANDPOSIDELIVERAXUDITSOFROLLINGTOCIRURCHASE®-53

Al



A.18 PROGRAMRAULANDFALS®RFRAUDULENSTATEMENTANDRELATED

AT S A-54
A.19 PUBLIORANSPORTATIGVIPLOYEEROTECTIVMERRANGEMENTS....... A-56
A.20 RECYCLEPRODUCTS........cc oo AB8
A.21 SAFEOPERATIORFMOTORVEHICLES.........ovviiiiiieis A-59
A.22 SCHOOBUSOPERATIONS.... ..ottt A-61
A.23 SEISMIGGAFETY. ..o A-63
A.24 SUBSTANCABUSEREQUIREMENTS.......oiiiiiiiiiii e A-64
A.25 TERMINATION. ..ottt A-69
A.26 VIOLATIOMANDBREACIKDFCONTRACT ..o A:75

A2



A.l  ACCESSTO RECORDS ANDREPORTS

49U.S.C§5325(9)
2 C.F.R§200.333
49 C.F.Rpart 633

Applicability to Contracts

The record keepingand accessrequirementsapply to all contractsfunded in whole or in part
with FTAfunds. Under 49 U.S.C.§ 5325(g), FTAhas the right to examine and inspect all records,
documents,and papers,includingcontracts,related to any FTAproject financedwith Federalassistance
authorized by 49J.S.CChapter53.

Flow Down

The record keepingand accessrequirementsextend to all third party contractors and their

contractsat everytier andsubrecipientsand theirsubcontractsat everytier.

Model Clause/Language

Thereis no requiredlanguageor recordkeepingand accessequirements. Recipientcandraw

on the following languagéor inclusion in theifederallyfunded procurements.

Accesdo Recordsand Reports

a. RecordRetention The Contractorwill retain, and will require its subcontractorsof all tiers
to retain, completeand readilyaccessibleecordsrelated in wholeor in partto the contract,
including, but not limited to, data, documents,reports, statistics, sub-agreements leases,
subcontracts,arrangements,other third party agreementsof any type, and supporting
materialsrelatedto thoserecords.

b. RetentionPeriod The Contractoragreesto complywith the record retention requirements

in accordancewith 2 C.F.R8 200.333.The Contractor shall maintain all books, records,

accountsand reports required under this Contractfor a period of at not lessthan three (3)
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yearsafter the date of termination or expiration of this Contract,exceptin the event of
litigation or settlement of claimsarisingfrom the performanceof this Contract,in which
caserecordsshallbe maintaineduntil the dispositionof all suchlitigation, appeals claimsor
exceptiongelatedthereto.

Accessto Records The Contractor agreesto provide sufficient accessto FTAand its

contractorsto inspect and audit records and information related to performanceof this
contractasreasonably may beequired.

Accesdo the Sitesof Performance The Contractoragreesto permit FTAand its contractors

accesgo the sitesof performanceunderthis contractasreasonably mape required.
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A.2 BONDING REQUIREMENTS

2 C.F.R§200.325
31C.F.Rpart 223

Applicability to Contracts

Bondsare required for all construction or facility improvementcontractsand subcontracts
exceedinghe simplified acquisitionthreshold. FTAmay acceptthe bondingpolicy and requirementsof
the recipient if FTA has determined that the Federalinterest is adequately protected. If such a

determination hasot been madethe followingminimum requirementspply:

a. A bid guaranteefrom each bidder equivalentto five percent of the bid price. The& 6 A R
3 dzI NI yfust8dnsistof a firm commitmentsuchasa bid bond, certified check,or other
negotiable instrument accompanyinga bid as assurancethat the bidder will, upon
acceptanceof the bid, executesuchcontractualdocumentsas may be required within the
time specified.

b. A performancebond on the part of the contractor for 100 percentof the contract price. A
& LIS NF 2 Bl ¥ i@é&executedin connectionwith a contractto securefulfillment of
all the contractor'sobligationsunder suchcontract.

c. A paymentbond on the part of the contractor for 100 percent of the contract price. A
G LI @ Y & Wisohieexecutedin connectionwith acontractto assurepaymentas required
by law of all personssupplyinglabor and material in the executionof the work provided
for in the contract.

Flow Down

Theserequirementsextendto all third party contractorsand their contractsat everytier and

subrecipientsand theirsubcontractsat everytier that exceed thesimplified acquisition threshold.

Model Clauses/Language

Thereis no required languagefor bondingrequirements. Recipientscandraw on the following

languageéfor inclusion in theifederallyfunded procurements.
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Bond Requirements

Bid Guarantee

Biddersshallfurnish a bid guarantyin the form of abid bond,or OS NIi A F A S Rr O NUKIA Sl NI
checkissuedby a responsiblebank or trust company,made payableto the RECIPIENThe amount of

such guarantghallbe equalto $$$$or X%of the total bid price.

In submitting this bid, it is understoodand agreedby bidder that the RECIPIENEservesthe
right to rejectanyandall bids, or part of anybid, andit is agreedthat the Bid may not be withdrawn for

a periodof [90] dayssubsequento the openingof bids,without the written consentof RECIPIENT.

It is alsounderstoodand agreedthat if the undersignedbidder shouldwithdraw any part or all
of his bid within [90] daysafter the bid openingwithout the written consentof the RECIPIEN®1 refuse
or be unableto enter into this Contractas provided above,or refuseor be unableto furnish adequate
and acceptablePerformanceand PaymentBonds, or refuse or be unable to furnish adequate and
acceptableinsurance,as provided above, it shall forfeit its bid guarantyto the extentw9 / Lt L9 b ¢ Q{
damagesoccasionedoy suchwithdrawal, or refusal,or inability to enter into an agreement,or provide

adequatesecurity thereof.

It is further understoodand agreedthat to the extent the defaultingbidder'sbid guarantyshall
prove inadequateto fully recompenseRECIPIENIDr the damagesoccasionedby default, then the
undersignedbidder agreesto indemnify RECIPIENAnd pay over to RECIPIENTe difference between
the bid guaranteeandw 9 / L t to@lldam@desoasto makeRECIPIENT whole.

The undersignedunderstandsthat any material alteration of any of the above or any of the

material contained hereimther than thatrequestedwill renderthe bid unresponsive.

Performancé&uarantee

A PerformanceGuaranteein the amount of 100%of the Contractvalue is required by the
Recipientto ensurefaithful performanceof the Contract. Eithera PerformanceBondor an Irrevocable

StandBy Letter of Creditshallbe providedby the Contractorand shallremainin full force for the term
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of the Agreement.The successfulBidder shall certify that it will provide the requisite Performance
Guaranteeto the RECIPIENWithin ten (10) businessdays from Contract execution.The RECIPIENT
requires all PerformanceBondsto be provided by a fully qualified surety companyacceptableto the
RECIPIENiIndlistedasacompanycurrentlyauthorizedunder31 C.F.Rpart 22 aspossessing Certificate
of Authority as describedhereunder. RECIPIENTay require additional performancebond protection
when the contract price is increased. The increasein protection shall generallyequal 100 percentof
the increasein contract price. The RECIPIENMay secure additional protection by directing the

Contractorto increasethe amountof the existingbond or to obtain anadditionalbond.

If the Bidderchoosedo providea Letter of Creditasits PerformanceGuaranteethe Biddershall
furnish with its bid, certification that an IrrevocableStandBy Letter of Creditwill be furnished should
the Bidder become the successfulContractor. The Bidder shall also provide a statement from the
bankinginstitution certifyingthat an IrrevocableStandBy Letter of Creditfor the actionwill be provided
if the Contractis awardedto the Bidder. ThelrrevocableStandBy Letter of Creditwill only be accepted
by the RECIPIENIT

1. Abankin goodstandingissuesit. TheRECIPIENAill not accepta Letter of Creditfrom
an entity otherthanabank.

2. ltisin writing and signedby the issuing bank.

3. It conspicuouslystatesthat it is an irrevocable,nontransferable,& a G | yL&ter®&fE
Credit.

4. TheRECIPIENSidentified asthe Beneficiary.

5. ltisin anamount equalto 100%of the Contractvalue. Thisamount must be in U.S.
dollars.

6. The effective date of the Letter of Creditis the same as the effective date of the
Contract

7. Theexpiration dateof the Letterof Creditcoincideswith the term of this Agreement.

8. It indicatesthat it is beingissuedin order to supportthe obligationof the Contractorto
perform under the Contract.It must specificallyreferencethe Contract between the

RECIPIENiINd theContractorthe work stipulated herein.
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Theissuing0 I Y pbigationto pay will arise upon the presentationof the original Letter of
Creditand a certificate and draft (similarto the attachedforms containedin SectionsX and Y)to the
issuing 0 | Y reQrésentative at a location and time to be determined by the parties. This

documentation wilindicatethat the Contractoris in default underthe Contract.

Payment Bonds

A Laborand Materials PaymentBond equal to the full value of the contract must be furnished
by the contractorto Recipientas securityfor paymentby the Contractorand subcontractorsfor labor,
materials, and rental of equipment. The bond may be issuedby a fully qualified surety company
acceptableto (Recipient)and listed as a company currently authorized under 31 C.F.Rpart 223 as

possessing Certificateof Authority asdescribedthereunder.

Sample Bond
Certifications

PerformanceGuarantee Certification

Theundersignecherebycertifiesthat the Biddershallprovidea PerformanceGuarantee

in accordancevith the Specifications.
Designatebelowwhichform of PerformanceGuaranteeshallbe provided:

PerformanceBond

IrrevocableStandBy-L etter of Credit

BIDDER'S NAME:

AUTHORIZED SIGNATURE:__

TITLE:

DATE:
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Performancé&ond

KNOWALLMENBYTHESERESENT 81at

(Insert full name and addressand legal title of Contractor)as Principal, hereinafter called

Contractor,and

(Insert full name and addressor legal title of Surety) as Surety,

hereinafter called Surety, are held and firmly bound unto RECIPIENds Obligee, hereinafter called
Authority, in the amountof Dollars($) for the paymentwhereof Contractorand Suretybind themselves,
their heirs, executors,administrators, successorsaand assigns,jointly and severally,firmly by these

presents.

WHEREASE ontractorhasby written agreementdated , 20 , entered into a contract with the

RECIPIENDr Contract No. , Which contract is by reference made a part

hereof,and ishereinafterreferredto asthe Contract.

NOW, THEREFOREHE CONDITIONDF THISOBLIGATIONs such that, if Contractor shall
promptly and faithfully perform said Contract,then this obligation shall be null and void; otherwise it

shallremain in fullforce and effect.
TheSuretyhereby waivesotice of anyalterationor extensionof time madebythe RECIPIENT.

Whenever Contractor shall be, and is declaredby the RECIPIENIB be in default under the
Contract, the RECIPIENThaving performed w9 / L t Lo8ligatiadg thereunder, the Surety may
promptly remedy thedefault, or shallpromptly

1. Completethe Contractin accordancevith it termsand conditions,or
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2. Obtain a bid or bids for completing the Contractin accordancewith its terms and
conditions, and upon determination by Surety of the lowest responsiblebidder, or, if the RECIPIENT
elects, upon determination by the RECIPIENdNd the Suretyjointly of the lowest responsiblebidder,
arrangefor a contract between suchbidder and the Authority, and make availableas Work progresses
(eventhough there shouldbe a default or a successiorof defaults under the contract or contracts of
completion arranged under this paragraph)sufficient funds to pay the cost of completion less the
balanceof the contract price; but not exceedingthe amount set forth in the first paragraphhereof.
Theterm "balanceof the contractprice,"asused in thigparagraph shallmeanthe total amount payable
by the RECIPIENID Contractorunder the Contractand any amendmentsthereto, lessthe amount

properlypaid bythe RECIPIEN® Contractor.

Any suit underthis bond must be instituted before the expirationof two (2) yearsfrom the date

on which finalpaymentunderthe Contractfallsdue.

No right of action shallaccrueon this bondto or for the use of any personor corporationother

than theRECIPIENT the heirs,executorsadministratorsor successorsf the RECIPIENT.

Signed andealed this dayof 20
WITNESS PRINCIPAL
(SEAL)
(Title)
WITNESS SURETY
(SEAL)
(Title)

Attach heretgroof of authorityof officersor agentdo signbond.

A-10



A1l



Irrevocable StandBy Letter Of CreditCertificate

Theundersigned statethat he/sheis of the
(Title)
(The"Beneficiary"and hereby

(Nameof Beneficiary)

Certifieson behalfof the Beneficiary to (the "Bank),with

(Nameof Issuing Bank)

Referenceo IrrevocableStandbyletter of CreditNo, Issued by the

Bank(the "Letter of Credit"),that:

The undersignedis duly authorized to execute and deliver this certificate on behalf of the

Beneficiary.

TheBeneficiary isnakingadrawing undetthe Letterof Credit.

. AnEventof Defaulthasoccurred undeContractNo.

Theamountof the draft presentedwith this certificate doesnot exceedthe total maximumamount

drawabletoday underthe Letterof Creditasprovidedtherein.

INWITNESS WHERE®#5 certificateis executed this dayof , 20

(NAMEOFBENEFICIARY)

By:

Its:
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BankDraft

FORVALUERRECEIVED
Payon presentmentto the sumof
(Nameof Beneficiary) Dollars($)
Chargehe Accountof IrrevocablyStandby Letteof
(Nameof Issuing Bank)
CreditNo, Dated:20
To

(Name of Issuing Bank)

NAME OF BENEFICIARY

By

Its
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A3 BUSTESTING

49U.S.C§5318(e)
49 C.F.Rpart 665

Applicability to Contracts

The BusTestingrequirementspertain only to the purchaseor leaseof any new bus model, or
any busmodelwith a major changein configurationor componentsto be acquiredor leasedwith funds
obligatedby FTA.Recipientsare responsiblefor determiningwhether a vehicleto be acquiredrequires
full or partial testing or has already satisfiedthe bus testing requirementsby achievinga passingtest
scorein accordancewith 49 C.F.Rpart 665. Recipientsmust certify compliancewith C ¢ ! bGsdesting

requirementsin allgrantapplicationsfor FTAfundingfor busprocurements.
Flow Down
Thereis no flow down requirementfor BusTesting.

Model Clause/Language

The operator of the bus testing facility is required to provide the resulting test report to the
entity that submits the bus for testing. The manufacturer or dealer of a new bus model or a bus
producedwith a major changein componentor configurationis required to provide a copy of the
correspondingfull bus testing report and any applicablepartial testing report(s)to the recipient during
the point in the procurementprocessspecifiedby the recipient, but in all casesbefore final acceptance
of the first bus by the recipient. The complete bustesting reporting requirementsare providedin 49
C.F.R§ 665.11.Althoughno specificcertification and bus testing languagein required, recipientscan

draw on the following languagédor inclusion in theifederallyfunded procurements.

Bus Testing

The Contractor[Manufacturer] agreesto complywith the BusTestingrequirementsunder 49
U.S.C5318(e)and FTA'simplementingregulation at 49 C.F.Rpart 665 to ensurethat the requisite

testingis performedfor all new bus modelsor any bus model with a major changein configurationor
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components,andthat the bus model hasachieveda passingscore.Upon completionof the testing, the
contractor shall obtain a copy of the bus testing reports from the operator of the testing facility and

makethat report(s)publiclyavailableprior to final acceptancenf the first vehicleby the recipient.
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A4 BUY AMERICA REQUIREMENTS

49U.S.C5323())
49 C.F.Rpart 661

Applicability to Contracts

C ¢ !BQyaAmericalaw andregulationsapplyto projectsthat involvethe purchaseof more than
$150,0000f iron, steel, manufacturedgoods,or rolling stockto be deliveredto the recipientto be used
in an FTAassistedproject. FTAcautionsthat its Buy Americaregulationsare complex. Recipientscan

obtain detailed information on C ¢ ! BDyiAmericaregulation at: The FederalTransit! RYA Y A & G NI G A 2

BuyAmericawebsite

Flow Down

The Buy Americarequirementsflow down from FTArecipientsand subrecipientsto first tier
contractors, who are responsiblefor ensuringthat lower tier contractors and subcontractorsare in

compliance.

Model Clause/Language

The Buy Americaregulation at 49 C.F.R8 661.13 requires notification of the Buy America
requirementsin a NB O A LbBid Sryfeigjuesefor proposalfor FTAfunded contracts. Recipientscan draw
on the following languagdor inclusion in theifederallyfunded procurements.Note that recipientsare
responsiblefor including the correct Buy America certification based on what they are acquiring.
Recipientsshould not include both the rolling stock and steel, iron, or manufactured products

certificatesin the documentsunlessacquiringboth in the sameprocurement.
Buy America

The contractor agreesto comply with 49 U.S.C5323(j) and 49 C.F.Rpart 661, which provide
that Federalfunds may not be obligated unlessall steel, iron, and manufacturedproductsusedin FTA
funded projects are producedin the United States,unlessa waiver has been granted by FTAor the
product is subject to a general waiver. Generalwaivers are listed in 49 C.F.R.8 661.7. Separate

requirementsfor rolling stockare setout at 49 U.S.C5323(j)(2)(Cand49C.F.R§661.11.
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The [bidder or offeror] must submit to [Recipient]the appropriate Buy America certification
below with its [bid or offer]. Bids or offers that are not accompaniedby a completed Buy America

certificationwill be rejectedasnonresponsive.

In accordancewith 49 C.F.R. 8 661.6, for the procurementof steel,iron or manufactured

products,usethe certificationsbelow.
Certificateof Compliancavith BuyAmerica Requirements

The bidder or offeror hereby certifies that it will comply with the requirementsof 49 U.S.C.

5323(j)(1) andthe applicableregulationsin 49C.F.Rpart 661.

Date:

Signature:

Company:

Name:

Title:

Certificateof Non-Compliancevith BuyAmericaRequirements

The bidder or offeror hereby certifiesthat it cannotcomplywith the requirementsof 49 U.S.C.
5323(j), but it may qualify for an exceptionto the requirement pursuantto 49 U.S.C5323(j)(2),as
amended,and theapplicableregulationsin 49C.F.R§661.7.

Date:

Signature;

Company;

Name:

Title:
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In accordancewith 49 C.F.R. 8 661.12,for the procurementof rolling stock (including
train control,communicationand traction power equipmenisethe following certifications:

Certificateof Compliancavith BuyAmerica RollingtockRequirements

The bidder or offeror hereby certifies that it will comply with the requirementsof 49 U.S.C.

5323(j),andthe applicableregulationsof 49 C.F.R§ 661.11.

Date:

Signature;

Company:;

Name:

Title:

Certificateof Non-Compliancavith BuyAmerica Rolling Stodkequirements

The bidder or offeror hereby certifiesthat it cannotcomplywith the requirementsof 49 U.S.C.
5323(j),but may qualify for an exceptionto the requirementconsistentwith 49 U.S.C5323(j)(2)(C)and
the applicableregulationsin 49 C.F.R§ 661.7.

Date:

Signature:

Company:

Name:

Title:
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A5 CARGOPREFERENCEHREQUIREMENTS

46U.S.C§55305
46 C.F.Rpart 381

Applicability to Contracts

The CargoPreferenceAct of 1954 requirementsappliesto all contractsinvolving equipment,

materials,or commoditiesthat maybe transported by ocean vessels.
Flow Down

The Cargo Preferencerequirements apply to all contracts involved with the transport of

equipment,material,or commaoditiesby ocearvessel.

Model Clause/Lanquage

The Maritime Administration (MARAD)regulations at 46 C.F.R.§ 381.7 contain suggested
contract clauses.Recipientscan draw on the following languagefor inclusionin their federally funded

procurements.

Cargo PreferenceUse ofUnited Stated-lagVessels

Thecontractoragrees:

a. to useprivatelyownedUnited StatesFlagcommercialvesseldo shipat least50 percent
of the grosstonnage (computed separatelyfor dry bulk carriers,dry cargoliners, and
tankers)involved,whenevershippinganyequipment, material,or commaoditiespursuant
to the underlyingcontractto the extent suchvesselsare availableat fair and reasonable
ratesfor United StatesFlagcommercialvessels;

b. to furnish within20 working daysfollowing the date of loadingfor shipmentsoriginating

within the United Statesor within 30 working days following the date of loading for
shipmentsoriginating outside the United States,a legible copy of a rated, "on-board"

commercialoceanbill-of-lading in Englishfor eachshipmentof cargodescribedin the
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precedingparagraphto the Divisionof National Cargo,Office of Market Development,
Maritime Administration,Washington,DC20590and to the FTArecipient (through the
contractorin the caseof a subcontractor'sill-of-lading.);and

to includethese requirementsin all subcontractsissuedpursuantto this contractwhen

the subcontractmay involve the transport of equipment, material, or commoditiesby

oceanvessel.
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A6 CHARTERSERVICE

49U.S.C5323(d)and (r)
49 C.F.Rpart 604

Applicability to Contracts

TheCharterBusrequirementsapplyto contractsfor operating publidransportation service.

Flow Down Requirements

The Charter Busrequirementsflow down from FTArecipientsand subrecipientsto first tier

servicecontractors.

Model Clause/Lanquage

The relevant statutes and regulations do not mandate any specific clause or language.

Recipientsan drawon the following languagéor inclusion in theifederallyfundedprocurements.

CharterService

The contractor agreesto complywith 49 U.S.C5323(d),5323(r),and 49 C.F.Rpart 604, which
providesthat recipientsand subrecipientsof FTA assistanceare prohibited from providing charter
serviceusingfederally funded equipment or facilities if there is at least one private charter operator

willing and abldo providethe service exceptaspermitted under:

1. Federalkransitlaws,specifically49 U.S.C§ 5323(d);
2. FTAregulationsg / K I {NSiNGINA O.B.Rpart 664
3. Anyother federalCharterServiceregulations;or
4. FederalguidancegxceptasFTAdeterminesotherwisein writing.
The contractor agreesthat if it engagesin a pattern of violations of C ¢ ! Gharter Service
regulations,FTAmay require correctivemeasuresor imposeremedieson it. Thesecorrectivemeasures

and remediesnayinclude:

1. Barringit or anysubcontractoroperatingpublictransportationunderits Awardthat has

provided prohibitedcharterservicefrom receiving federahssistancérom FTA,;
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2. Withholdingan amount of federal assistanceas providedby AppendixD to part 604 of
C ¢ !ChaaterServicaegulations;or
3. Anyother appropriateremedythat mayapply.
The contractor should alsoinclude the substanceof this clausein eachsubcontractthat may

involveoperating publidransit services.
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A7  CLEAN AIR ACT AND FEDERALWATER POLLUTION CONTROL
ACT

42U.5.C887401¢ 7671q
33U.5.C8§81251-1387
2 C.F.Rpart 200,Appendixll (G)

Applicability to Contracts

The Clean Air and Clean Water Act requirements apply to each contract and subcontract
exceedingb150,000.Eachcontract and subcontractmust containa provisionthat requiresthe recipient
to agreeto complywith all applicablestandards,ordersor regulationsissuedpursuantto the CleanAir
Act (42 U.S.C7401¢7671qg)and the FederalWater Pollution Control Act as amended(33 U.S.C1251¢
1387). Violations must be reported to the Federalawarding agencyand the RegionalOffice of the

EnvironmentaProtectionAgency(EPA).
Flow Down

TheCleanAir Actand FederaWater PollutionControlAct requirementsextendto all third party

contractorsand theircontractsat everytier and subrecipientand theirsubcontractsat everytier.

Model Clause/Language

Recipientscan draw on the following language for inclusion in their federally funded

procurements.
TheContractoragrees:

1) It will not useany violatingacilities;

2) It will report the useof facilitiesplacedon or likely to be placedon the U.S.EPAG [ bfa
+A2tFdAy3a CFHrOATAGASATE

3) It will report violationsof useof prohibitedfacilitiesto FTAand

4) 1t will comply with the inspection and other requirements of the CleanAir Act, as
amended,(42 U.S.C88 7401 ¢ 7671q);and the FederalWater Pollution Control Act as

amended,(33U.S.C881251-1387).
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A8 CIVIL RIGHTSLAWS AND REGULATIONS

Applicabilityto Contracts

Thefollowing FederaCivilRightsawsand regulationsapplyto all contracts.

1. FederalEqualEmploymentOpportunity (EEORequirements Theseinclude, but are not

limited to:

a. Nondiscriminationin FederalPublicTransportationPrograms 49 U.S.C§ 5332,

coveringprojects, programs,and activitiesfinancedunder 49 U.S.CChapter53,
prohibits discriminationon the basisof race, color, religion, national origin, sex
(including sexual orientation and gender identity), disability, or age, and
prohibitsdiscrimination iremploymentor businespportunity.

b. Prohibition againstEmploymentDiscrimination Title VII of the Civil RightsAct
of 1964,asamended,42 U.S.C§ 2000e,and ExecutiveOrderNo.11246,a 9 |j dzl €
Employment h LILJ2 NIi dS¢pteinBeE 24, 1965, as amended, prohibit

discrimination in employment on the basis of race, color, religion, sex, or
nationalorigin.

2. Nondiscriminationon the Basisof Sex Title IX of the EducationAmendmentsof 1972,

as amended, 20 U.S.C.§ 1681 et seq and implementing Federal regulations,
G b2y RA & O N thMeABAdisdf Béxifi EducationProgramsor Activities Receiving
FederalFinanciall & & A & #9 G/FARPEtL5 prohibit discriminationon the basisof
Sex.

3. Nondiscriminationon the Basisof Age The & ! Ifscrimination Act of M P T @ £

amended,42 U.S.C.8 6101 et seq, and Department of Health and Human Services
implementing regulations, @ b 2 Y RA & O \ah ¥d Basisioh Ag¥ in Programsor
Activities Receiving Federal Financial ! & & A & (45yCRSR gart 90, prohibit
discriminationby participantsin federally assistedprogramsagainstindividualson the
basisof age. The AgeDiscriminationin EmploymentAct (ADEA)29 U.S.C§ 621 et seq,
and EqualEmploymentOpportunity CommissiofEEOC)nplementingregulationsa ! 3 S
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Discriminationin Employment! O {i28 €.F.Rpart 1625, also prohibit employment
discrimination againgndividualsage40 andoveron the basisof age.

4. FEederalProtectionsfor Individualswith Disabilities The Americanswith DisabilitiesAct
of 1990, as amended(ADA),42U.S.C8 12101et seq, prohibits discriminationagainst

gualified individualswith disabilitiesin programs,activities, and services,and imposes

specificrequirementson publicand private entities. Thirdparty contractors must comply
with their responsibilitiesunder Titles |, I, lll, IV, and V of the ADAiIn employment,
public services, public accommodations,telecommunications,and other provisions,
manyof whichare subjectto regulationsissued byother Federalagencies.

Flow Down

The Civil Rightsrequirementsflow down to all third party contractorsand their contracts at

everytier.

Model Clause/Lanquage

Everyfederallyfunded contractmustincludean EqualOpportunityclause. Recipientcandraw

onthe following languagéor inclusion in theifederallyfunded procurements.

Civil RightsandEqualOpportunity

The AGENCY an EqualOpportunity Employer. Assuch,the AGENC¥greesto comply

with all applicable Federal civil rights laws and implementing regulations. Apart from

inconsistentrequirementsimposed by Federallaws or regulations,the AGENCYgreesto
complywith the requirementsof 49 U.S.C8& 5323(h)(3) by not usingany Federalassistance

awarded by FT#o supportprocurementsusing exclusionargr discriminatoryspecifications.

Under this Agreement, the Contractor shall at all times comply with the following

requirementsand shallincludethese requirementsin eachsubcontractenteredinto as part

thereof.

1. Nondiscrimination In accordancewith Federaltransit law at 49 U.S.C8 5332, the

Contractoragreesthat it will not discriminateagainstany employeeor applicantfor
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3.

employmentbecauseof race, color, religion, national origin, sex, disability, or age. In
addition, the Contractor agrees to comply with applicable Federal implementing
regulationsandother implementing requirement§&TAmayissue.

Race, Color, Religion, National Origin, Sex. In accordancewith Title VII of the Civil
RightsAct,asamended.42 U.S.C& 2000eet seq, and Federaltransit lawsat 49 U.S.C§
5332,the Contractoragreeso complywith all applicableequal employment opportunity
requirementsof U.S.Departmentof Labor (U.S.DOL)regulations,"Office of Federal
ContractCompliancePrograms EqualEmploymentOpportunity, Departmentof Labor,"
41 C.F.Rchapter60, and ExecutiveOrder No. 11246, "EqualEmployment Opportunity
in FederalEmployment,"September24, 1965,42 U.S.C8 2000enote, as amendedby
any later ExecutiveOrderthat amendsor supersedest, referencedin 42

U.S.C8 2000e note. The Contractoragreesto take affirmative action to ensure that
applicantsare employed,and that employeesare treated during employment,without
regardto their race, color, religion, national origin, or sex (includingsexualorientation
and gender identity). Suchaction shall include, but not be limited to, the following:
employment,promotion, demotion or transfer, recruitment or recruitment advertising,
layoff or termination; rates of pay or other forms of compensation;and selectionfor
training, includingapprenticeshipln addition, the Contractoragreesto complywith any
implementing requirement&TAmayissue.

Age. In accordancewith the Age Discriminationin EmploymentAct, 29 U.S.C88 621-
634, U.S. Equal EmploymentOpportunity Commission(U.S. EEOC)egulations,d ! 3 S
Discriminationin Employment! O (9 G.F.Rpart 1625, the Age DiscriminationAct of
1975,asamended 42 U.S.C§ 6101et seq, U.S.Health and Human Servicesgulations,
G b2y RA & O NI tve BasisivfAABe/in  Programsor Activities ReceivingFederal
Financial a & A & @3 G/FARPart H0, and Federaltransit law at 49 U.S.C§ 5332, the
Contractor agrees to refrain from discrimination against present and prospective
employeesfor reasonof age. In addition, the Contractoragreesto comply with any
implementing requirement&TAmayissue.

Disabilities In accordancewith section 504 of the Rehabilitation Act of 1973, as
amended,29 U.S.C8 794, the Americanswith DisabilitiesAct of 1990,asamended 42
U.S.C§ 12101 et seq, the ArchitecturalBarriersAct of 1968,asamended,42 U.S.C§

A-26



4151 et seq, and Federaltransit law at 49 U.S.C8 5332, the Contractoragreesthat it
will not discriminate against individuals on the basis of disability. In addition, the

Contractoragreeso complywith anyimplementing requirement§&TAmayissue.
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A9 DISADVANTAGED BUSINESS ENTERPRISEDBE)
49 C.F.Rpart 26

Backgroundand Applicability

The DisadvantagedBusinessEnterprise (DBE) program applies to FTA recipients receiving
planning,capital and/or operating assistanceghat will award prime contracts (excludingtransit vehicle
purchases)exceeding$250,000in FTAfunds in a Federalfiscal year. All FTArecipients above this
threshold must submit a DBEprogram and overall triennial goal for DBEparticipation. The overall goal
reflects the anticipated amount of DBE participation on DOTFassistedcontracts. As part of its DBE
program, FTArecipientsmust require that eachtransit vehicle manufacturer(TVM),as a condition of
being authorizedto bid or propose on FTAassistedtransit vehicle procurements,certify that it has
compliedwith the requirementsof 49 C.F.R§ 26.49.0nly those transit vehiclemanufacturerslisted on
FTA'scertified list of TransitVehicleManufacturers,or that have submitted a goalmethodologyto FTA

that hasbeen approvear hasnot been disapprovedt the time of solicitation,are eligibleto bid.

FTArecipientsmust meet the maximumfeasibleportion of their overallgoal usingrace-neutral
methods. Where appropriate, however, recipientsare responsiblefor establishingDBEcontract goals
on individual DOTFassistedcontracts. FTArecipientsmay use contract goalsonly on those DOTFassisted
contractsthat have subcontractingresponsibilities.See49 C.F.R.§ 26.51(e).Furthermore,while FTA
recipientsare not requiredto set a contract goalon every DOTFassistedcontract, they are responsible

for achieving theioverallprogram goald®y administeringtheir DBEprogram ingoodfaith.

FTArecipientsandthird party contractorscanobtain information about the DBEprogramat the

following websitdocations:

Federal Transifdministration websitdisadvantage®usines&nterprisepageclickhere

Departmentof Transportation websit®isadvantage®@usines&nterpriseProgramclickhere

Flow Down
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TheDBEcontracting requirement$low down to all third party contractorsand theircontractsat
everytier. It isthe NB O A Lahdpyfie Q& y ( NIre€pdriblliytd ensurethe DBErequirementsare
appliedacrossthe boardto all subrecipients/contractors/subcontractor&houlda subcontractorfail to
complywith the DBEregulations,FTAwould look to the recipientto makesureit intervenesto monitor

compliance.Theonusfor compliances onthe recipient.

Clause Lanquage

Forall DOTFassisteccontracts,each FTAecipientmustincludeassuranceshat third party
contractorswill comply with theDBEprogram requirement®f 49 C.F.Rpart 26, when applicableThe

following contractclauseisrequired in alDOTFassisted primendsubcontracts:

Thecontractor, subrecipientor subcontractorshallnot discriminateon the basis
of race, color, nationalorigin, or sexin the performanceof this contract. The contractor
shall carry out applicable requirements of 49 C.F.R.part 26 in the award and
administrationof DOTassistedcontracts. Failure by the contractor to carry out these
requirementsis a material breachof this contract, which may result in the termination
of this contract or suchother remedy as the recipient deemsappropriate,which may

include,but is not limited to:

(1) Withholdingmonthly progresspayments;

(2) Assessing sanctions;

(3) Liguidated damagesind/or

(4) Disqualifyingthe contractor from future bidding as non-responsible. 49 C.F.R§

26.13(b).

Further, recipients must establish a contract clause to require prime contractors to pay
subcontractordor satisfactoryperformanceof their contractsno later than 30 daysfrom receiptof each
paymentthe recipient makesto the prime contractor. 49 C.F.R8 26.29(a).Finally,for contractswith
defined DBEcontract goals,eachFTArecipient must include in eachprime contract a provisionstating
that the contractor shall utilize the specific DBEslisted unlessthe contractor obtainsthe NS OA LJA Sy (1 Q&
written consent;andthat, unlessthe N5 O A LdanSeyfti§ o&ided, the contractorshallnot be entitled
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to any paymentfor work or material unlessit is performed or suppliedby the listed DBE49 C.F.R§

26.53(f)(1).

As an additional resource,recipientscan draw on the following languagefor inclusionin their

federallyfunded procurements.
Overview

It is the policy of the AGENC¥ndthe United StatesDepartmentof Transportationd & 5 hthlaig 0
DisadvantagedBusinessEnterprises0 & 5 . 9aQ ddfined herein and in the Federal regulations
publishedat 49 C.F.Rpart 26, shallhavean equalopportunity to participate in DOTFassistedcontracts.

It is alsothe policyof the AGENCY:

1. Ensurenondiscriminationin the award andadministrationof DOTFassistectontracts;

2. Createalevelplaying fieldonwhich5 . 9cen@ompetefairly for DOTFassisted contracts;

3. Ensurehat the DBEprogramis narrowlytailored in accordancwith applicablelaw;

4. Ensurethat only firms that fully meet 49 C.F.Rpart 26 eligibility standardsare permitted to

participateas5 . 9 Qa T

5. Help removebarriersto the participationof DBEsn DOTassisted contracts;

6. To promote the use of DBEsdn all types of federally assistedcontractsand procurement

activities;and

7. Assistin the developmentof firms that cancompetesuccessfullyn the marketplaceoutside

the DBEprogram.

This Contract is subject to 49 C.F.R.part 26. Therefore, the Contractor must satisfy the
requirementsfor DBEpatrticipation as set forth herein. Theserequirementsare in addition to all other
equalopportunity employmentrequirementsof this Contract. TheAGENC¥hallmakeall determinations
with regardto whether or not a Bidder/Offeroris in compliancewith the requirements statedherein.In
assessingompliance the AGENCYhay considerduring its reviewof the . A R R S Nk buBrifisSiohR NI &
packagethe. A R R S NXk tioguméntedhibtamydf non-compliancewith DBEequirementson previous
contractswith the AGENCY.

ContractAssurance
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The Contractor,subrecipientor subcontractorshallnot discriminateon the basisof race, color,
national origin, or sexin the performanceof this Contract.The Contractorshall carry out applicable
requirementsof 49 C.F.Rpart 26 in the award and administrationof DOTFassistedcontracts. Failureby
the Contractorto carry out theserequirementsis a material breachof this Contract,which may resultin

the termination of this Contractor suchother remedy aghe AGENC¥eemsappropriate.

DBE Patrticipation

Forthe purposeof this Contractthe AGENCWill accept2 y f € whoa8Q a

1. Certified,at the time of bid openingor proposalevaluation,by the [certifyingagencyor
the Unified CertificatiodProgram(UCP]) or

2. An out-of-state firm who has been certified by either a local government, state
governmentor Federalgovernmententity authorizedto certify DBEstatusor an agency

whoseDBEcertification procesfiasreceived FTApproval;or

3. Certifiedby anotheragencyapprovedby the AGENCY.

DBE Patrticipation Goal

TheDBBparticipation goafor this Contractis setat %. This goal represents those
elementsof work under this Contract performed by qualified DisadvantagedBusinessEnterprisesfor
amountstotaling not less than % of the total Contractprice. Failureto meet the stated goal at

the time of proposalsubmissiormay renderthe Bidder/Offerornon-responsive.

Proposed Submission

Each Bidder/Offeromspart of its submissionshallsupplythe following information:

1. A completedDBEUtilization Form (seebelow) that indicatesthe percentageand dollar
value of the total bid/contract amount to be supplied by DisadvantagedBusiness

Enterprisesinderthis Contract.

2. Alist of those qualified5 . 9w@tdwhom the Bidder/Offerorintendsto contractfor the

performanceof portions of the work underthe Contract,the agreedpriceto be paidto
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eachDBHor work, the Contractitemsor partsto be performedby eachDBEa proposed
timetable for the performanceor delivery of the Contractitem, and other information
asrequired by the DBEParticipation Schedule(seebelow). No work shall be included
in the Schedulethat the Bidder/Offeror has reasonto believe the listed DBE will
subcontract, at any tier, to other than another DBE. If awarded the Contract, the
Bidder/Offeror may not deviate from the DBE Participation Schedulesubmitted in
responseto the bid. Any subsequentchangesand/or substitutions of DBEfirms will
requirereviewand writtenapprovalby the AGENCY.

3. An original DBE Letter of Intent (see below) from each DBElisted in the DBE

Participation Schedule.

4, Anoriginal DBEAffidavit (seebelow)from eachDBEstatingthat there hasnot beenany

changein its statussincethe date of its lastcertification.

GoodFaith Efforts

If the Bidder/Offeroris unableto meet the goal set forth above (DBEParticipationGoal),the
AGENCYill considerthe . A RR S Nk hdcdn®emdel ydadifaith efforts to meet the goal in
determining responsiveness.The types of actions that the AGENCwill consider as part of the
. A RR S Nk ¢oadFaihedmsIncude,but are not limited to, the following:

1. Documentedcommunicationwith the ! D 9 b /DBELaordinator(questionsof IFBor
RFP requirements, subcontracting opportunities, appropriate certification, will be
addressed imtimely fashion);

2. Prebid meeting attendance.At the pre-bid meeting, the AGENCYgenerally informs
potential. A R R S Nk of BBESIbe@niXd0ti#g opportunities;

3. The. A RR S Nk owh SoficksHoNsZobtain DBEinvolvementin generalcirculation
media, trade associationpublication, minority-focus media and other reasonableand
availablemeanswithin sufficienttime to allow DBEdo respond tothe solicitation;

4, Written notificationto 5 . 9eficduraging participation in theroposed Contractand

5. Effortsmadeto identify specificportions of the work that might be performedby5 . 9 Qa @
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The Bidder/Offeror shall provide the following details, at a minimum, of the specificefforts it

madeto negotiatein goodfaith with5 . 9fd®@ @lementsof the Contract:

1. Thenames,addressesandtelephonenumbersof 5 . Stltatwere contacted;

2. A descriptionof the information providedto targeted5 . 9r&yardingthe specifications

and bid proposalfor portionsof the work;

3. Effortsmadeto assistc . 9c@ndacted inobtaining bondingr insurancerequired bythe

Bidderor the Authority.

Further,the documentationof goodfaith efforts must include copiesof eachDBEand non-DBE
subcontractorquote submittedwhen a non-DBEsubcontractorwas selectedover a DBEfor work on the
contract.49 C.F.R§ 26.53(b)(2) (VI).In determiningwhether a Bidderhasmade good faith efforts, the
Authority may take into accountthe performanceof other Biddersin meetingthe Contractgoals. For
example,if the apparentsuccessfuBidder failed to meet the goal, but meets or exceedsthe average
DBEparticipation obtained by other Bidders,the Authority may view this as evidenceof the Bidder

having madeayood faithefforts.

Administrative Reconsideration

Within five (5) businessdays of being informed by the AGENCYhat it is not responsiveor
responsiblebecausdt hasnot documentedsufficientgoodfaith efforts, the Bidder/Offerormay request
administrativereconsideration TheBiddershouldmakethis requestin writingto the ! D 9 b /[CofXa&ct
Namg. The[ContactNamd will forwardthe . A RR S Nk requ@s8d\ardddmsiderationofficial who
will not have playedany role in the original determination that the Bidder/Offerordid not document

sufficientgood faith efforts.

As part of this reconsiderationthe Bidder/Offerorwill havethe opportunity to provide written
documentationor argumentconcerningthe issueof whether it met the goal or made adequategood
faith efforts to do so. The Bidder/Offerorwill havethe opportunity to meet in personwith the assigned
reconsiderationofficial to discussthe issueof whether it met the goal or made adequategood faith
efforts to do so. The AGENCWill sendthe Bidder/Offeror a written decisionon its reconsideration,

explainingthe basisfor finding that the Bidder/Offerordid or did not meet the goalor makeadequate
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goodfaith efforts to do so. Theresult of the reconsideratiornprocesss not administrativelyappealable

to the Departmentof Transportation.

Termination ofDBE Subcontractor

The Contractor shall not terminate the DBEsubcontractor(s)listed in the DBEParticipation
Schedule(see below) without the ! D 9 b /prioR@ritten consent. The AGENCYnay provide such
written consentonly if the Contractorhasgood causeto terminate the DBEfirm. Beforetransmitting a
requestto terminate, the Contractorshallgive notice in writing to the DBEsubcontractorof its intent to
terminate and the reasonfor the request. The Contractorshallgive the DBEfive daysto respondto the
notice and adviseof the reasonswhy it objectsto the proposed termination.Whena DBEsubcontractor
is terminated or failsto completeits work on the Contractfor any reason,the Contractorshall make
goodfaith efforts to find another DBEsubcontractorto substitute for the original DBEand immediately
notify the AGENCYh writing of its efforts to replacethe original DBE.Thesegood faith efforts shallbe
directedat finding another DBEto perform at leastthe sameamount of work under the Contractasthe
DBEthat was terminated, to the extent needed to meet the Contract goal establishedfor this
procurement. Failureto comply with these requirementswill be in accordancewith Section8 below

(Sanctiondor Violations).

Continued Compliance

The AGENC¥hallmonitor the / 2 y (i NIDBEc@rigiariceduring the life of the Contract. In
the event this procurementexceedsninety (90) days,it will be the responsibility of the Contractorto
submit quarterly written reports to the AGENCYhat summarizethe total DBEvaluefor this Contract.

Thesereportsshallprovidethe following details:

DBHutilizationestablishedor the Contract;

Totalvalueof expenditureswith DBHirmsfor the quarter;

1

1

1 Thevalueof expenditureswith each DBErm for the quarter by raceand gender;
1 Totalvalueof expenditureswith DBHirms from inceptionof the Contract;and

1

Thevalueof expenditureswith each DBHErm from the inceptionof the Contractby race

and gender.
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Reportsand other correspondencemust be submitted to the DBE Coordinatorwith copies

provided tothe [AgencyName] and [AgencyNamed. Reportsshallcontinueto be submitted quarterly

until final paymentisissuedor until DBEparticipationis completed.

ThesuccessfuBidder/Offerorshallpermit:

The AGENCY haveaccesgo necessaryecordsto examineinformation asthe AGENCY
deemsappropriate for the purpose of investigatingand determining compliancewith
this provision, including, but not limited to, records of expenditures,invoices, and
contract between the successfuBidder/Offeror and other DBEpatrties entered into

during thelife of the Contract.

Theauthorized representative(9)f the AGENCYhe U.S.Departmentof Transportation,
the ComptrollerGeneralof the United States to inspectand audit all data and record of
the Contractorrelatingto its performanceunder the Disadvantagedusinessnterprise

Participation provisionf this Contract.

All data/record(s) pertaining to DBEshall be maintained as stated in Section[insert
referenceto record keeping requirement®r the Project.]

Sanctiondor Violations

If at any time the AGENCYiasreason to believe that the Contractoris in violation of its

obligationsunder this Agreementor has otherwise failed to comply with terms of this Section,the

AGENCYhay, in addition to pursuingany other availablelegal remedy,commenceproceedingswhich

mayincludebut are not limited to, the following:

w

Suspensiorof any payment or part due the Contractoruntil suchtime as the issues
concerninghe/ 2 y (i NJcdinpliandé@réresolved; and

Terminationor cancellationof the Contract,in whole or in part, unlessthe successful
Contractoris ableto demonstratewithin a reasonabletime that it isin compliancewith

the DBEerms stated herein.
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DBE UTILIZATION FORM

The undersignedBidder/Offerorhassatisfiedthe requirementsof the solicitationin

the following manneir(pleasecheckthe appropriatespace):

TheBidder/Offeris committedto a minimum of %DBEutilization

onthis contract.

TheBidder/Offeror(if unableto meetthe DBEgoalof %) is

committed to a minimum of % DBE utilization on this contract and submits

documentation demonstratingoodfaith efforts.

DBE PARTICIPATION SCHEDULE

The Bidder/Offeror shall complete the following information for all 5 . 9 fricipatingin the
contract that comprises the DBE Utilization percent stated in the DBE Utilization Form. The
Bidder/Offeror shall also furnish the name and telephone number of the appropriate contact person

should theAuthority haveany questionsin relation to theinformation furnishecherein.

DBE IDENTIFICATION AND INFORMATION FORM

Contact Participation Description

Nameand Raceand
Nameand Percent(Of Total OfWork ToBe

Address Genderof Firm
TelephoneNumber ContractValue) Performed
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A.10 EMPLOYHPROTECTIONS

49U.5.C85333(a)
40U.S5.C883141¢ 3148
29C.F.Rpart5
18U.S5.C§874
29C.F.Rpart3
40U.S.C8837013708
29C.F.Rpart 1926

Applicability to Contracts

Certainemployee protections apply to all FTAfunded contracts with particular emphasison
constructionrelated projects. The recipient will ensurethat eachthird party contractor complieswith

all federallaws,regulations and requirementsincluding:

1. Prevailing WagRequirements

a. Federalransitlaws,specifically49 U.S.C§5333(a)0 C ¢d XIaBbkckh Relatetl OG £ 0 T
b. TheDavisBacon Act40U.S.C883141¢ 3144,3146,and 3147and
c. U.S.DOL regulations, a [ | @&ardardsProvisions Applicable to Contracts Covering
FederallyFinancedand AssistedConstruction(alsoLaborStandard€ProvisionsApplicable
to NonrconstructionContractsSubjectto the ContractWork Hours and SafetyStandards
' OG0 Zé partdh. /| PCOPWD
2. a! WinaAO1 06l O1 ¢ tNRBKAOGAGAZ2Y A
a. Sectionl of the Copelandy ! yYAAO | @dt, &hndended 18U.S.C§874;
Sectior2 of the Copeland ! yYAAO | @dt, &shndended 40U.S.C§ 3145;and
c. U.S.DOLregulations,a / 2 y i NahdSiib2oNtiactoron PublicBuildingor PublicWork

Financedn Whole or in part by Loansor Grantsfrom the United{ { I (28 @G~ Rpart
3.

3. ContractWorkHoursand SafetyStandards

a. ContractWork Hoursand Safety StandardsAct, as amended,40 U.S.C88 3701-3708;
and supplemented by Departmenf Labor(DOLYyegulations29 C.F.Rpart 5; and
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b. U.S.DOLregulations,a { I ®&liH&alth Regulationdor / 2 y & (i NI2BOIIFARPafts €
1926.

Flow Down

Theserequirementsextendto all third party contractorsand their contractsat everytier and
subrecipientsandtheir subcontractsat everytier. TheDavisBaconActandthe Copelandt ! YWY A O o O ¢
Act apply to all prime construction, alteration or repair contractsin excessof $2,000.The Contract
Work Hoursand SafetyStandardsAct applyto all FTAfundedcontractsin excesof $100,000that involve

the employmentof mechanicsor laborers.

Model Clause/Lanquage

The recipient must place a copy of the current prevailingwage determination issuedby the
Departmentof Laborin each solicitation. The decisionto award a contract or subcontractmust be
conditioned upon the acceptanceof the wage determination. In addition, recipients can draw on the

following languagéor inclusion in theifederallyfunded procurements.

PrevailingWage andAnti-Kickback

Forall prime construction,alteration or repaircontractsin excesof $2,000awardedby FTAthe
Contractor shall comply with the DavisBaconAct and the Copelanda ! yY{RAO | oAtt.OQnéer 49
U.S.C§8 5333(a),prevailingwageprotectionsapplyto laborersand mechanicemployedon FTAassisted
construction, alteration, or repair projects. The Contractor will comply with the DavisBacon Act,
40U.S.C883141-3144,and 31463148 as supplementedoy DOLregulationsat 29 C.F.Rpart5,a [ | 0 2 NJ
StandardsProvisionsApplicableto ContractsGoverningFederallyFinancedand Assisted 2 y & (i NHzO G A 2 y ¢
In accordancewith the statute, the Contractorshallpay wagesto laborersand mechanicsat a rate not
lessthan the prevailingwagesspecifiedin a wage determination made by the Secretaryof Labor. In
addition, the Contractoragreesto pay wagesnot lessthan once a week. The Contractor shall also
complywith the Copelandd ! YYiAAO | dA\tt @Q LES.C§ 3145),as supplementedby DOLregulations
at29C.F.Rpart3,a / 2 y (i NahdGBiibkzadiactoren PublicBuildingor PublicWork Financed in Whole
orin partby Loansor Grantsfromthe! y'A (i SR { ContiaStdrispiohitiitéd &ominducing,by any
means,any personemployedin the construction,completion,or repair of public work, to give up any

part of the compensatiorto whichhe or sheis otherwiseentitled.
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ContractWork Hoursand SafetyStandards

For all contractsin excessof $100,000that involve the employmentof mechanicsor laborers,
the Contractorshallcomplywith the ContractWork Hoursand SafetyStandardsAct (40 U.S.C88 3701
3708),as supplementedby the DOLregulationsat 29 C.F.Rpart 5. Under40 U.S.C8 3702 of the Act,
the Contractorshallcomputethe wagesof everymechanicand laborer includingwatchmen and guards,
on the basisof a standard work week of 40 hours. Work in excessof the standard work week is
permissibleprovidedthat the worker is compensatedat a rate of not lessthan one and a half timesthe
basicrate of payfor all hoursworkedin excessf 40 hoursin the work week. Therequirementsof 40
U.S.C§ 3704 are applicableto constructionwork and provide that no laborer or mechanicbe required
to work in surroundingsor under working conditions which are unsanitary,hazardousor dangerous.
Theserequirementsdo not applyto the purchaseof suppliesor materialsor articlesordinarily available

onthe openmarket,or to contractsfor transportationor transmissiorof intelligence.

In the eventof any violationof the clauseset forth herein,the Contractorand anysubcontractor
responsibletherefor shallbe liable for the unpaidwages.In addition, the Contractorand subcontractor
shallbe liable to the United States(in the caseof work done under contractfor the Districtof Columbia
or a territory, to suchDistrict or to suchterritory), for liquidated damages.Suchliquidated damages
shallbe computedwith respectto eachindividuallaboreror mechanic,ncludingwatchmenand guards,
employedin violation of this clausein the sum of $10 for eachcalendarday on which suchindividual
wasrequired or permitted to work in excesf the standardworkweekof forty hourswithout payment

of the overtimewagesrequiredby this clause.

The FTAshallupon its own action or upon written requestof an authorizedrepresentativeof
the Departmentof Laborwithhold or causeto be withheld, from any moneyspayableon accountof
work performed by the Contractor or subcontractorunder any such contract or any other Federal
contractwith the sameprime Contractor,or any other federally-assisteccontractsubjectto the Contract
Work Hoursand Safety StandardsAct, which is held by the sameprime Contractor,suchsums as may
be determinedto be necessanto satisfyany liabilities of suchContractoror subcontractorfor unpaid

wagesand liquidated damagessprovided inthis section.
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The Contractoror subcontractorshall insert in any subcontractsthe clausesset forth in this
section and also a clause requiring the subcontractorsto include these clausesin any lower tier
subcontracts.The prime Contractorshall be responsiblefor complianceby any subcontractoror lower

tier subcontractowith the clausessetforth in thisagreement.

ContractWork HoursandSafetyStandard$or AwardsNot Involving Construction

The Contractorshallcomplywith all federallaws, regulations,and requirementsprovidingwage
and hour protections for non-constructionemployees,in accordancewith 40 U.S.C§ 3702, Contract
Work Hoursand SafetyStandardsAct, and other relevantparts of that Act,40 U.S.C§ 3701et seq, and
U.S.DOLregulations,a [ | &ta&nddrdsProvisionsApplicableto ContractsCoveringFederallyFinanced
and AssistedConstruction(also Labor StandardsProvisionsApplicableto Nornconstruction Contracts
Subjectto the ContractWork Hoursand SafetyStandardsd O (120 C.E.Rpart 5.

The Contractorshall maintain payrollsand basicpayroll recordsduring the courseof the work
and shall preservethem for a period of three (3) yearsfrom the completion of the contract for all
laborersand mechanicsjncluding guardsand watchmen,working on the contract. Suchrecords shall
contain the name and addressof each such employee,social security number, correct classifications,
hourly rates of wagespaid, daily and weekly number of hours worked, deductionsmade, and actual

wagespaid.

Suchrecords maintained under this paragraphshall be made availableby the Contractorfor
inspection,copying,or transcription by authorizedrepresentativesof the FTAand the Department of
Labor,and the Contractorwill permit such representativeto interview employeesduringworking hours

onthejob.

Thecontractorshallrequire the inclusionof the languageof this clausewithin subcontractsof all

tiers.
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A.11 ENERGYCONSERVATION

42U.5.C6321etseq
49 C.F.Rpart 622,subpartC

Applicability to Contracts

The EnergyPolicyand Conservatiorrequirementsare applicableto all contracts.The Recipient
agreesto, and assuresthat its subrecipients;if any, will comply with the mandatory energy standards
and policiesof its state energy conservationplans under the EnergyPolicy and ConservationAct, as
amended,42 U.S.C§ 6201 et seq.,and perform an energy assessmentor any building constructed,
reconstructed,or modifiedwith federalassistancesrequired underFTAregulations,d w S |j dzA N8 Y Sy (i &
Energy & & S & & Y &y iRgad 622, sulrpartC.

Flow Down

Theserequirementsextendto all third party contractorsand their contractsat everytier and

subrecipientsand theirsubcontractsat everytier.

Model Clause/Language

No specific clause is recommendedin the regulations becausethe Energy Conservation
requirementsare so dependenton the state energy conservationplan. Recipientscan draw on the

following languagéor inclusion in theifederallyfundedprocurements.

Energy Conservation

The contractor agreesto comply with mandatory standardsand policies relating to energy
efficiency, which are containedin the state energy conservationplan issuedin compliancewith the

Energy Policgnd Conservation Act.
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A.12 FLY AMERICA

49U.S5.C§40118
41 C.F.Rpart 301-10
48 C.F.Rpart47.4

Applicability to Contracts

TheFlyAmericarequirementsapplyto the transportationof personsor property, by air, between
a placein the U.S.and a placeoutsidethe U.S.or between placesoutsidethe U.S.whenthe FTAwill
participatein the costsof suchair transportation. Transportationon a foreign air carrieris permissible
when provided by a foreign air carrier under a code share agreementwhen the ticket identifiesthe
U.S.air O NNdesigNdbécode and flight number. Transportation bya foreign air carrier is also
permissible if there is a bilateral or multilateral air transportation agreementto which the U.S.
Governmentand a foreign governmentare parties and which the U.S.DOThas determined meets the

requirementsof the Fly Americact.

Flow Down Requirements

The Fly Americarequirementsflow down from FTArecipients and subrecipientsto first tier
contractors who are responsiblefor ensuringthat lower tier contractors and subcontractorsare in

compliance.

Model Clause/Lanquage

The relevant statutes and regulations do not require any specific clause or languagethat
recipientsusein their third party contracts.A sampleclauseis provided forFederalcontractsat 48 C.F.R.
52.24763. Recipientscan draw on the following languagefor inclusion in their federally funded

procurements.
FTAproposeghe followinglanguagemodifiedfrom the Federaklause.
Fly America Requirements

a) Definitions. Asused in thiglause-
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G Ly S N¥tGING 2/yal L2 eEnstiadsgostation by air between a place
in the United Statesand a place outside the United Statesor betweentwo placesboth

of whichare outsidethe United States.

G !y A{G0S-Rim8angthe 50 States,the District of Columbia,and outlying

areas.

G ! didgair O NNdedhdh air carrier holding a certificate under 49 U.S.C.
Chapter411.

b) When Federal funds are used to fund travel, Section5 of the International Air
TransportationFair Competitive PracticesAct of 1974 (49 U.S.C40118) (Fly America
Act) requires contractors, recipients, and others use U.S:flag air carriers for U.S.
Governmentfinancedinternational air transportation of personnel(and their personal
effects)or property, to the extent that serviceby those carriersis available.It requires
the ComptrollerGeneralof the United States,in the absenceof satisfactoryproof of the
necessity for foreignflag air transportation, to disallow expenditures from funds,
appropriated or otherwise established for the account of the United States, for
international air transportation securedaboarda foreignflag air carrier if a U.S-flag air
carrierisavailableto providesuch services.

c) If available,the Contractor,in performingwork under this contract, shall use U.S-flag
carriersfor international air transportation of personnel(and their personaleffects)or
property.

d) Inthe eventthat the Contractorselectsa carrier other than a U.S:flag air carrier for
international air transportation, the Contractor shall include a statement on vouchers
involving such transportation essentiallyfaiows:

Statemenbf Unavailabilityof U.S-Flag Air Carriers

International air transportation of persons(and their personaleffects)or property by U.S-flag
air carrier was not availableor it was necessanto use foreignflag air carrier servicefor the following

reasons SeeFARg 47.403 [Statereasons]:
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(Endof statement)

e) TheContractorshallincludethe substanceof this clause,includingthis paragraph(e),in
each subcontractor purchaseunder this contract that may involve international air
transportation.

(Endof Clause)
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A.13 GOVERNMENT-WIDE DEBARMENT AND SUSPENSION

2 C.F.Rpart 180
2 C.F.Part 1200
2C.F.R§200.213
2 C.F.Rpart 200 Appendixl (1)
ExecutiveOrder12549
ExecutiveOrder12689

Backagroundand Applicability

A contractaward (of any tier) in an amount expectedto equal or exceed$25,0000r a contract
award at anytier for a federallyrequired audit (irrespectiveof the contractamount) must not be made
to parties listed on the governmentwide exclusionsin the Systemfor Award Management(SAM),in
accordancewith the OMB guidelinesat 2 C.F.Rpart 180. The ExcludedPartiesList Systemin SAM
containsthe namesof parties debarred, suspended,or otherwise excludedby agencies,as well as

partiesdeclared ineligibleinder statutory or regulatoryauthority otherthan ExecutiveOrder12549.

Recipientscontractors,and subcontractors(at any level) that enter into coveredtransactions
are requiredto verify that the entity (aswell asits principalsand affiliates) with which they proposeto
contractor subcontractis not excludedor disqualified. Thisis done by: (a) checkinghe SAMexclusions;
(b) collectinga certification from that person;or (c) addinga clauseor condition to the contract or

subcontract.

Flow Down

Recipients, contractors, and subcontractors who enter into covered transactions with a
participant at the next lower level, must require that participant to: (a) comply with subpart C of

2 C.F.Rpart 180, assupplementedby 2 C.F.Rpart 1200;and (b) passthe requirementto complywith
subpartCof 2 C.F.Rpart 180to eachpersonwith whom the participantentersinto a covered transaction

at the nextlower tier.
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Model Clause/Lanquage

Thereis no required languagefor the Debarmentand Suspensiorclause.Recipientscan draw

onthe following languagéor inclusion in theifederallyfunded procurements.

DebarmentSuspensionneligibility and Voluntary Exclusion

The Contractor shall comply and facilitate compliance with U.S. DOT regulations,
G b 2y LINE OSizphEn¥iGayidb S 0 I NIV2XyFiRpagé 1200, which adoptsand supplementsthe
U.S. Office of Managementand Budget (U.S.OMB) & D dzA R $of AgghS@eson Governmentwide
Debarmentand Suspensiond b 2 y LINE O d2NG FFSparti 18 §hese provisions apply to each
contract at any tier of $25,0000r more, and to eachcontract at any tier for a federally required audit
(irrespectiveof the contractamount),andto eachcontractat anytier that must be approvedby an FTA
official irrespective of the contract amount. As such, the Contractor shall verify that its principals,
affiliates, and subcontractorsare eligible to participate in this federally funded contract and are not

presently declared bgnyFederaldepartmentor agencyto be:

a) Debarredfrom participation in anyfederallyassistedAward;

b) Suspended fronparticipation in any federallgssistedAward,;

c) Proposed fodebarmentfrom participation inanyfederallyassisted Award;
d) Declared ineligibléo participatein anyfederallyassisted Award;

e) Voluntarily excludedrom participation inanyfederallyassisted Awardyr

f) Disqualified from participation in ay federallgsistedAward.

Bysigning and submitting itisid or proposal the bidder or proposercertifiesasfollows:

Thecertificationin this clauseis a material representationof fact relied upon by the AGENCYIf
it is later determined by the AGENCYhat the bidder or proposer knowingly rendered an erroneous
certification, in addition to remediesavailableto the AGENCYthe FederalGovernmentmay pursue
availableremedies,includingbut not limited to suspensiorand/or debarment. The bidder or proposer
agreesto complywith the requirementsof 2 C.F.Rpart 180, subpartC,assupplemented by2 C.F.Rpart
1200, while this offer is valid and throughout the period of any contractthat may arisefrom this offer.
Thebidder or proposerfurther agreesto include a provisionrequiring suchcompliancein its lower tier

coveredtransactions.
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A.14 LOBBYING RESTRICTIONS

31U.S.C§1352
2 C.F.R§200.450

2 C.F.Rpart 200appendixl (J)
49 C.F.Rpart 20

Applicability to Contracts

Thelobbyingrequirementsapply to all contractsand subcontractsof $100,0000r more at any
tier under a Federalgrant. If any funds other than Federalappropriatedfunds have been paid or will be
paid to any personfor influencingor attempting to influence an officer or employeeof any agency,a
Member of Congressan officer or employeeof Congresspr an employeeof a Member of Congressn
connection with this agreement, the payor must complete and submit the Standard FormLLL,

G5 A a OFondodBrif 2 0 0 iragcardahcavith itsinstructions.
Flow Down

Thelobbyingrequirementsmandatethe maximumflow down pursuantto Byrd Anti-Lobbying

Amendment, 31 U.S.C8 1352(b)(5).

Model Clause/Lanquage

49 C.F.Rpart 20, AppendicesA and B provide specificlanguagéeor inclusionin FTAfundedthird

party contractsasfollows:

Lobbying Restrictions
Theundersignectertifies,to the bestof hisor her knowledgeand belief that:

1. No Federalappropriatedfunds have been paid or will be paid, by or on behalf of the
undersigned,to any person for influencing or attempting to influence an officer or
employeeof an agency,a Member of Congressan officer or employeeof Congresspr
an employeeof a Member of Congressn connectionwith the awardingof any Federal

contract, the makingof any Federalgrant, the makingof any Federaloan, the entering
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into of any cooperative agreement, and the extension, continuation, renewal,
amendment, or modification of any Federal contract, grant, loan, or cooperative
agreement.

2. If any funds other than Federalappropriated funds have been paid or will be paid to
any person for influencingor attempting to influence an officer or employee of any
agencya Member of Congressan officer or employeeof Congressor an employeeof a
Member of Congressin connection with this Federal contract, grant, loan, or
cooperativeagreement,the undersignedshallcomplete and submit StandardFormLLL,
G5 A a OFoendiod®Brif 2 0 0 eirhagcardahcavith its instructions.

3. Theundersignedshallrequire that the languageof this certification be includedin the
award documentsfor all sub-awardsat all tiers (includingsubcontracts sub-grants,and
contracts under grants, loans, and cooperativeagreements)and that all subrecipients
shallcertify and discloseccordingly.

Thiscertification is a material representationof fact upon which reliancewas placedwhen this
transactionwas made or entered into. Submissiorof this certification is a prerequisite for makingor
entering into this transactionimposedby section1352,title 31, U.S.Code.Any personwho fails to file
the requiredcertification shallbe subjectto a civil penalty of not lessthan $10,000and not more than

$100,000for each such failure.

Signatureof Contractor'sAuthorized Official

Nameand Titleof Contractor'sAuthorizedOfficial

Date
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A.15 NO GOVERNMENTOBLIGATION TO THIRD PARTIES

Applicabilityto Contracts

TheNo Obligatiorclauseappliesto all third party contractsthat are federallyfunded.

Flow Down

TheNo Obligationclauseextendsto all third party contractorsand their contractsat everytier

and subrecipientandtheir subcontractsat everytier.

Model Clause/Lanquage

Thereis no required languagefor the No Obligationsclause. Recipientscan draw on the

following languagéor inclusion in theifederallyfunded procurements.

No Federal Governmef@bligationto Third Parties.

The Recipientand Contractoracknowledgeand agreethat, notwithstandingany concurrenceby
the FederalGovernmentin or approvalof the solicitation or award of the underlyingContract,absent
the expresswritten consentby the FederalGovernmentthe FederalGovernmentis not a party to this
Contractand shall not be subjectto any obligationsor liabilities to the Recipient,Contractoror any
other party (whether or not a party to that contract) pertaining to any matter resulting from the
underlyingContract. The Contractoragreesto includethe above clausein eachsubcontractfinancedin
whole or in part with Federalassistanceprovided by the FTA.It is further agreedthat the clauseshall

not be modified,exceptto identify the subcontractomwho will be subjectto its provisions.
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A.16 PATENTRIGHTSAND RIGHTS INDATA

2 C.F.Rpart 200,Appendixll (F)
37 C.F.Rpart401

Applicability to Contracts

If the recipient or subrecipientwishesto enter into a contract (or subcontract)with a small
businessfirm or nonprofit organization for the performance of experimental, developmental, or
research worlunderthe FTAaward,the recipientor subrecipientmustcomply with therequirementsof
37 C.F.Rpart 401, & w A JoKltvantions Made by Nonprofit Organizationsand Small BusinessFirms
Under GovernmentGrants,Contractsand Cooperativel 3 NB S Y &nglahygiipfementingregulations
issued by the awarding agency.Exceptin the caseof an & 2 (i K 9 NB S YnSwhidhéthe Federal
Governmenthas agreedto take more limited rights, the FederalGovernmentis entitled to a non-
exclusive,royalty free licenseto use the resulting invention, or patent the invention for Federal

Governmentpurposes. TheFTAhasthe right to:

1. Obtain,reproduce,publish,or otherwiseusethe data producedunder a Federalaward;
and

2. Authorizeothersto receive,reproduce,publish,or otherwise use suchdata for Federal
purposes

Flow Down

ThePatentRightsand Rightsin Datarequirementsflow down to all third party contractorsand

their contractsat every tierthat meetthe definition of aresearchtype projectunder37 U.S.C§401.2.

Model Clause/Language

Recipientscandraw on languageprovidedin 37 C.F.R§ 401.3for appropriate PatentRightsand
Data RightsClausedor usein their federally funded research,development,demonstration,or special
studies projects. Recipientsshould consult legal counselfor guidancein developingan appropriate
Intellectual Property Agreement. At a minimum, recipientscan include the following languagein their

standard boilerplates.
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Intellectual PropertyRights

This Projectis funded through a Federalaward with FTAfor experimental,developmental,or
researchwork purposes.As such, certain Patent Rightsand Data Rightsapply to all subjectdata first
produced in the performance of this Contract. The Contractor shall grant the AGENCYntellectual
property accessand licensesdeemednecessaryfor the work performed under this Agreementand in
accordancewith the requirementsof 37 C.F.Rpart 401, & w A 3cKIdvantions Made by Nonprofit
Organizationsand Small BusinessFirms Under Government Grants, Contracts and Cooperative
I 3 NB S Y &anynapiementingregulationsissuedby FTAor U.S.DOT.Theterms of anintellectual
property agreementand software licenserights will be finalized prior to executionof this Agreement
andshall,at aminimum,includethe followingrestrictions:Excepffor its own internal use,the Contractor
may not publishor reproducesubjectdatain whole or in part, or in any manneror form, nor maythe
Contractorauthorizeothersto do so,without the written consentof FTAuntil suchtime asFTAmayhave
either releasedor approvedthe releaseof suchdata to the public. This restriction on publication,
however,doesnot applyto any contractwith an academidnstitution. For purposesof this agreement,
the term & & dzoFRelSiiBhéansrecordedinformation whether or not copyrighted,andthat is delivered
or specified tobe delivered agequiredby the Contract.Examplef & & dzoFelSiticiade, but are not
limited to computer software, standards, specifications,engineeringdrawings and associatedlists,
processsheets, manuals,technical reports, catalogitem identifications, and related information, but
do not include financial reports, cost analysesor other similar information used for performanceor

administrationof the Contract.

1. The FederalGovernmentreservesa royalty-free, non-exclusiveand irrevocablelicense
to reproduce, publish, or otherwise use, and to authorize others to use for ¢ CS RS NJ €
Governmentt dzNJ1.J2 @npsulliett data or copyright describedbelow. For & CS RS NJ
Governmentt dzNJ1J2 enéadsdise only for the direct purposes of the Federal
Government.Without the copyright2 ¢ y* Schid@eit,the FederalGovernmentmay not
extend itsFederalicenseto any otherparty.
a. Anysubjectdatadevelopedunderthe Contract,whetheror not a copyrighthas

been obtainedand
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b. Anyrightsof copyrightpurchasedby the ContractorusingFederalassistancen
wholeorin partby theFTA.

Unless FTA determines otherwise, the Contractor performing experimental,
developmental,or researchwork required as part of this Contractagreesto permit FTA
to makeavailableto the public, either C ¢ !li€é2asein the copyrightto any subjectdata
developedin the courseof the Contract,or a copy of the subjectdata first produced
under the Contractfor which a copyrighthas not been obtained. If the experimental,
developmentalor researchwork, whichis the subjectof this Contract,is not completed
for any reasonwhatsoever all data developedunder the Contractshallbecomesubject
dataasdefined herein andghallbe deliveredasthe FederalGovernmenimaydirect.
Unless prohibited by state law, upon request by the Federal Government, the
Contractoragreesto indemnify, save,and hold harmlessthe FederalGovernment,its
officers, agents,and employeesacting within the scopeof their official duties against
any liability, including costs and expenses,resulting from any willful or intentional
violation by the Contractorof proprietary rights, copyrights,or right of privacy,arising
out of the publication,translation,reproduction,delivery,use,or dispositionof any data
furnished undetthat contract. The Contractorshallbe requiredto indemnify theFederal
Governmentfor any such liability arisingout of the wrongful act of any employee,
official, or agentsof the FederalGovernment.
Nothing containedin this clauseon rights in data shallimply a licenseto the Federal
Governmentunder any patent or be construedas affectingthe scopeof any licenseor
otherright otherwisegrantedto the FederalGovernmentunderany patent.
Data developed by the Contractor and financed entirely without using Federal
assistanceprovided by the FederalGovernmentthat has been incorporatedinto work
required by the underlyingContractis exempt from the requirementsherein, provided
that the Contractoridentifiesthosedatain writing at the time of deliveryof the Contract
work.
The Contractor agrees to include these requirements in each subcontract for
experimental developmental or researchwork financedin whole or in part with Federal

assistance.
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A.17 PREAWARD AND POSTDELIVERY AUDITS OFROLLING STOCK
PURCHASES

49U.S.C5323(m)
49 C.F.Rpart 663

Applicability to Contracts

Recipientspurchasingrevenueservicerolling stock with FTAfunds must comply with the pre-
award and post-delivery audit requirementsset forth in 49 U.S.C5323(m)and supplementedby 49
C.F.Rpart 663. Formore information about pre-awardand post-deliveryaudit requirements pleasego

to C ¢ 'BGyAmericapageon its website.

Flow Down
Thereis no flow down requirementfor PreAwardand PostDeliveryAuditsof RollingStock.

Model Clause/Lanquage

Part 663 of Title 49, Code of FederalRegulationsdoes not contain specificlanguageto be
includedin third party contracts but does contain requirementsapplicableto subrecipientsand third
party contractors. Recipientsare advisedto use the model certificatesand languagecontainedin the
audit handbook. Additionally, recipients can draw on the following languagefor inclusionin their
federallyfunded procurements.

Pre Award andPostDelivery AuditRequirements

TheContractoragreesto complywith 49 U.S.C8 5323(m)and FTA'Smplementingregulationat
49 C.F.Rpart 663. The Contractorshallcomplywith the Buy Americacertification(s)submitted with its
proposal/bid. The Contractoragreesto participate and cooperatein any pre-award and post-delivery

auditsperformed pursuanto 49 C.F.Rpart 663and related FT8uidance.
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A.18 PROGRAM FRAUDAND FALSE OR FRAUDULENT STATEMENTS AND
RELATED ACTS

49U.S.C§5323([)(1)

31U.S.C§83801-3812
18U.S.C§ 1001
49C.F.Rpart 31

Applicability to Contracts

TheProgramFraud clauseppliesto allthird party contractshat arefederallyfunded.

Flow Down

The ProgramFraudclauseextendsto all third party contractorsand their contractsat everytier
and subrecipientsand their subcontractsat every tier. Theserequirementsflow down to contractors

and subcontractorsvho make,present,or submitcovered claimandstatements.

Model Clause/Lanquage

Thereis no required languagefor the ProgramFraud clause. Recipientscan draw on the

following languagéor inclusion in theifederallyfundedprocurements.

ProgramFraud and Falser FraudulenStatementsr RelatedActs

The Contractoracknowledgeghat the provisionsof the ProgramFraud Civil RemediesAct of
1986,asamended,31 U.S.C§ 3801 et seq and U.S.DOTregulations,"ProgramFraudCivilRemedies,"
49 C.F.Rpart 31, apply to its actions pertaining to this Project. Upon execution of the underlying
contract, the Contractorcertifies or affirms the truthfulnessand accuracyof any statementit hasmade,
it makes,it may make,or causedo be made, pertainingto the underlyingcontractor the FTAassisted
project for which this contract work is being performed. In addition to other penaltiesthat may be
applicable the Contractorfurther acknowledgeshat if it makes,or causedo be made,a false fictitious,

or fraudulentclaim, statement,submissionpr certification,the FederalGovernmentreservesthe right

A54



to imposethe penaltiesof the ProgramFraud CiviRemediegActof 19860n the Contractorto the extent

the FederalGovernmentdeemsappropriate.

The Contractoralso acknowledgedhat if it makes,or causesto be made, a false, fictitious, or
fraudulent claim, statement, submissionor certification to the FederalGovernmentunder a contract
connectedwith a project that is financedin whole or in part with Federalassistanceoriginallyawarded
by FTAunder the authority of 49 U.S.Cchapter53, the Governmentreservesthe right to imposethe
penaltiesof 18 U.S.C8 1001 and 49 U.S.C8 5323(l) on the Contractor,to the extent the Federal

Governmentdeemsappropriate.

The Contractoragreesto includethe abovetwo clausesin eachsubcontractfinancedin whole
or in part with Federalassistanceprovided by FTAIt is further agreedthat the clausesshall not be

modified,exceptto identify the subcontractomwho will be subjectto the provisions.
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A.19 PUBLIC TRANSPORTATION EMPLOYEEPROTECTIVE
ARRANGEMENTS

49U.S5.C85333(b)0 G Mo 6 OV £ 0
29C.F.Rpart 215

Applicability to Contracts

ThePublicTransportationEmployeeProtectiveArrangementsapplyto eachcontractfor transit

operationsperformedby employeesf aContractorrecognizedby FTAt0 be atransitoperator.
Flow Down

The employee protective arrangementsclauseflows down to all third party contractorsand

their contractsat every tier.

Model Clause/Language

Thereis no required languagefor the PublicTransportationEmployeeProtective Arrangements
clause. Recipients can draw on the following language for inclusion in their federally funded

procurements.

Public TransportatioEmployeeProtectiveArrangements

The Contractoragreesto comply with the following employeeprotective arrangementsof 49
U.S.C85333(by):

1. U.S.DOL Certification Under this Contractor any Amendmentsthereto that involve

public transportation operations that are supported with federal assistance,a
certification issued by U.®OLisaconditionof the Contract.

2. SpecialWarranty. When the Contractinvolvespublic transportation operationsand is

supportedwith federalassistanceppropriatedor made availablefor 49 U.S.C§ 5311,
U.S.DOLwill provide a SpecialWarranty for its Award, includingits Award of federal
assistanceunder the Tribal Transit Program. The U.S. DOL Special Warranty is a

conditionof the Contract.
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3. Special Arrangements The conditions of 49 U.S.C.8§8 5333(b) do not apply to
Contractorsproviding public transportation operations pursuantto 49 U.S.C8 5310.
FTAreservesthe right to make caseby-casedeterminationsof the applicability of 49
U.S.C8 5333(b)for all transfersof funding authorizedindertitle 23, United State<Code
(flex funds),and makeother exceptionsasit deemsappropriate,and,in thoseinstances,

anyspecialarrangementsequired byFTAwill be incorporated herein asequired.
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A20 RECYCLEDPRODUCTS

42U.S.C§6962
40 C.F.Rpart 247
2 C.F.Rpart §200.322

Applicability to Contracts

The ResourceConservatiorand RecoveryAct, asamended,(42 U.S.C8 6962 et seq), requires
Statesand local governmentalauthoritiesto provide a competitive preferenceto productsand services
that conserve natural resources,protect the environment, and are energy efficient. Recipientsare
requiredto procureonly items designated in guidelinesf the EnvironmentaProtection AgencyEPARt
40 C.F.Rpart 247 that contain the highest percentageof recoveredmaterials practicable,consistent
with maintaininga satisfactorylevel of competition, where the purchaseprice of the item exceeds

$10,0000r the valueof the quantity acquired during the@receding fiscafearexceededs10,000.
Flow Down

Theserequirementsextendto all third party contractorsand their contractsat everytier and
subrecipientsand their subcontractsat everytier where the value of an EPAdesignateditem exceeds
$10,000.

Model Clause/Language

Thereis no required languagefor preferencefor recycledproducts. Recipientscandraw on the

following languagéor inclusion in theifederallyfunded procurements.

Recovered Materials

The Contractoragreesto provide a preferencefor those products and servicesthat conserve
natural resources protect the environment,and are energy efficient by complyingwith and facilitating
compliancewith Section6002 of the ResourceConservatiorand RecoveryAct, asamended,42 U.S.C§
6962,and U.S.EnvironmentaProtectionAgency(U.SEPA)A / 2 Y LINB Rr8cyfréniei&iidelinefor
ProductsContaining Recoveraa | (i S NR& €.E.Rpar247n n
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A21 SAFEOPERATIONOFMOTORVEHICLES

23U.S.Cpart 402
ExecutiveOrderNo.13043
ExecutiveOrderNo.13513

U.SDOTOrderNo.3902.10

Applicability to Contracts

The Safe Operation of Motor Vehiclesrequirementsapply to all federally funded third party
contracts. In compliancewith Federal ExecutiveOrder No. 13043, & L y O NBdatBaltyU3e in the
United{ 0 I (ABr&i1B,4997,23 U.S.CSectiond02 note, FTAencouragesach thirdparty contractorto
adoptand promote on-the-job seatbelt usepoliciesand programsfor its employeesand other personnel
that operate companyowned, rented, or personallyoperated vehicles,and to include this provision
in eachthird party subcontractinvolvingthe project. Additionally, recipientsare required by FTAto
includea DistractedDrivingclausethat addressedlistracteddriving, includingtext messagingn eachof

its third party agreementsupportedwith Federahssistance.

Flow Down Reqguirements

The SafeOperationof Motor Vehiclesrequirementsflow down to all third party contractorsat

everytier.

Model Clause/Language

Thereis no requiredlanguagefor the SafeOperationof Motor Vehiclesclause. Recipientsan

drawonthe following languagéor inclusion in theifederallyfunded procurements.

Safe Operation dfiotor Vehicles

SeatBelt Use

The Contractor is encouragedto adopt and promote on-the-job seat belt use policies and

programsfor its employeesand other personnelthat operate companyowned vehicles,company
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rented vehicles,or personallyoperatedvehicles.Thetermsd O 2 Y LAl gyy/eSaRkd O 2 Y LISy éa SR €

refer to vehiclesownedor leasedeither by the Contractoror AGENCY.

DistractedDriving

TheContractoragreedo adoptand enforce workplacesafetypoliciesto decreaserashescaused
by distracteddrivers,includingpoliciesto bantext messagingvhile usingan electronicdevice supplied
by an employer, and driving a vehicle the driver owns or rents, a vehicle Contactorowns, leases,or
rents, or a privatelyowned vehicle when on official businessin connectionwith the work performed

underthis agreement.
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A22 SCHOOLBUS OPERATIONS

49U.S.C5323(f)
49 C.F.Rpart 605

Applicability to Contracts

TheSchooBusrequirementsapplyto contractsfor operating publidransportation service.

Flow Down Requirements

The SchoolBus requirementsflow down from FTArecipients and subrecipientsto first tier

servicecontractors.

Model Clause/Lanquage

The relevant statutes and regulations do not mandate any specific clause or language.

Recipientsan drawon the following languagéor inclusion in theifederallyfundedprocurements.

SchoolBusOperations

Thecontractoragreesto complywith 49 U.S.C5323(f),and 49 C.F.Rpart 604, and not engage
in school bus operations using federally funded equipment or facilities in competition with private

operatorsof schoolbuses exceptaspermitted under:

1. Federalkransitlaws,specifically49 U.S.C§ 5323(f);

2. FTAregulationsg { O Bask £JS NJ (48 @FR/Rpart 605;

3. Anyother FederalSchooBusregulations;or

4. FederalguidancegxceptasFTAdeterminesotherwisein writing.

If Contractorviolatesthis SchooBusAgreementFTAmay:

1. Barthe Contractorfrom receiving Federalssistancédor publictransportation;or
2. Requirethe contractorto take such remediameasuresasFTAconsidersappropriate.
When operatingexclusiveschoolbus serviceunder an allowableexemption,the contractormay

not usefederallyfundedequipment,vehiclespr facilities.
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The Contractor should include the substanceof this clausein each subcontractor purchase

underthis contractthat mayoperatepublictransportation services.
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A.23 SEISMICSAFETY

42U.S.C7701etseq
49C.F.Rpart41
ExecutiveOrder(E.O.)12699

Applicability to Contracts

TheSeismicSafetyrequirementsapplyonly to contractsfor the constructionof new buildingsor

additionsto existing buildings.
Flow Down

The SeismicSafetyrequirementsflow down from FTArecipientsand subrecipientsto first tier
contractorsto assurecompliancewith the applicablebuildingstandardsfor SeismicSafety,includingthe

work performed by alsubcontractors.

Model Clauses/Language

Theregulationsdo not provide suggestedanguagefor third party contract clauses. Recipients

can drawon the followinglanguagéfor inclusion in theifederallyfunded procurements.

SeismicSafety

Thecontractor agreesthat any new building or addition to an existingbuildingwill be designed
and constructed in accordancewith the standardsfor SeismicSafety required in Department of
Transportation(DOT)SeismicSafetyRegulations49 C.F.Rpart 41 and will certify to complianceto the
extent required by the regulation. The contractor also agreesto ensurethat all work performed under
this contract,including workperformed bya subcontractor,is in compliancewith the standardsrequired

by the SeismicSafety regulationandthe certificationof compliancessuedon the project.

A-63



A.24 SUBSTANCEABUSEREQUIREMENTS

49U.S.C§5331
49 C.F.Rpart 655
49 C.F.Rpart 40

Applicability to Contracts

Third party contractors who perform safetysensitive functions must comply with C¢ ! Qa
substanceabuse managementprogram under 49 C.F.Rpart 655, a t NB @ $fyAfcdhal Misuse and
Prohibited Drug Use in Transith LJS NJ (Uhden48 @E.R§ 655.4, Safetysensitivefunctionmeans
any of the following duties, when performed by employeesof recipients, subrecipientsoperators, or

contractors:

1. Operatingarevenueservicevehicle,including when notn revenueservice;

2. Operatinga nonrevenueservicevehicle,whenrequiredto be operatedby a holder of a
CommerciaDriver'sLicense;

3. Controlling dispatclor movementof a revenueservicevehicle;

4. Maintaining (including repairs, overhaul and rebuilding) a revenue service vehicle or
equipment used in revenue service. This section does not apply to the following: an
employerwho receivesfundingunder 49 U.S.C8 5307 or § 5309,isin an arealessthan
200,000in population, and contractsout such services;or an employerwho receives
funding unde49 U.S.C8 5311and contractut suchservices;

5. Carryingafirearmfor securitypurposes.

Additionally, third party contractors providing testing servicesinvolving the performance of
safety sensitiveactivities must also comply with 49 C.F.R.part 40, & t N2 O Sdr TziBpartation
WorkplaceDrug and Alcohdlesting N2 I NJ Ya ®¢

Flow Down Reqguirements

The SubstanceAbuserequirementsflow down to all third party contractorsat everytier who

perform a safety-sensitivefunction forthe recipientor subrecipient.
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Model Clause/Lanquage

FTA'sdrug and alcoholrules, 49 C.F.Rpart 655, are unique amongthe regulationsissuedby
FTAFirst,they require recipientsto ensurethat any entity performinga safetysensitivefunction on the
recipient's behalf (usually subrecipientsand/or contractors)implement a complex drug and alcohol
testing programthat complieswith part 655. Secondthe rules conditionthe receipt of certainkinds of
FTAfunding on the recipient'scompliancewith the rules;thus, the recipientis not in compliancewith
the rules unlessevery entity that performs a safetysensitive function on the recipient's behalf is in
compliancewith the rules. Third, the rules do not specifyhow a recipientensuresthat its subrecipients

and/or contractorscomply with them.

How a recipientdoesso dependson severalfactors,includingwhether the contractoris covered
independently by the drug and alcohol rules of another Department of Transportation operating
administration the nature of the relationshipthat the recipienthaswith the contractor, and the financial
resourcesavailableto the recipientto overseethe contractor'sdrugandalcoholtesting program.Iinshort,
there are a variety of waysa recipientcanensurethat its subrecipientsand contractorscomplywith the

rules.

FTAhasdevelopedthree model contract provisionsfor recipientsto use"asis" or to modify to

fit their particularsituations.

Explanation oModel ContractClauses

Option1

Therecipientensuresthe contractor'scompliancewith the rules by requiring the contractorto
participate in a drug and alcoholprogram administeredby the recipient. The advantagesf doing this
are obvious: the recipient maintains total control over its compliancewith 49 C.F.Rpart 655. The
disadvantages that the recipient,which maynot directly employ any safetysensitiveemployeeshasto
implementa complextestingprogram.Therefore this maybe a practicaloption for only those recipients
that haveatestingprogramfor their employeesandcanaddthe contractor'ssafety-sensitive employees

to that program.
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